The Best Outfits 
At No Extra Cost 


rate name 
engraved in 24K Gold 
on Spine of all Books 


STANDARD 

3-ring binder (illustrated) 
250 page capacity 

Outfit No. 4 

with 75 blank sheets $25.25 
Outfit No. 4A 

with printed minutes 

and by-laws “$27.00 


The STANDARD binder 
also available in Black— 
please specify 


Other Complete 

Green Gem Outfits With 
Matching Viny! Slipcase 
HEAVY DUTY 

3-ring metal hinge binder 
250 page capacity 

Outfit No. 2 

with 100 blank sheets $33.25 
Outfit No. 2A 


with printed minutes 
and by-laws “$35.00 


DELUXE 

3 round-posts binder 

250 page capacity 

Outfit No. 3 

with 100 blank sheets $36.75 
Outfit No. 3A 

with printed minutes 

and by-laws “$38.50 


SPECIAL 

Self-Encased 

Outfit 

3-D ting binder 

360 page capacity 
(Slipcase not needed) 
Outfit No. 4 

with 75 blank sheets $28.00 
tit No. 4A 

with printed minutes 

and by-laws “$29.75 

The SPECIAL binder 

also available in Brown — 
please specify 

SPECIAL FORMS SECTION — 
Provided with all outfits and 
includes: Sub-Chapter S 
(election not to be taxed as 
a corporation). Executive 
Medical and Dental 
Reimbursement Pian 

Forms for annual meetings of 


® | 


STANDARD 


THE QUALITY 
CORPORATE OUTFIT 


The Original All-in-One Volume Corporate 
Outfit Including Seal 


EVERY GREEN GEM" CONSISTS OF: 


BINDER—Handsomely gold tooled. Bound in durable Fabricoid 
over heavy binder's board for long lasting use. 


STOCK CERTIFICATES — 20 —imprinted and numbered. Additional 
certificates 20¢ each. Extra charge for special clauses depending 
on copy. TRANSFER LEDGER. INDEXES — Mylar reinforced. 


PRINTED MINUTES AND BY-LAWS include IRC Plan 1244 plus— 
CORPEXPEDITER —for quick completion of minutes. 
(Blank sheets and title page instead of above.) 


PROFESSIONAL + NOT-FOR-PROFIT and MODEL CORPORATION 
ACT MINUTES available. 


Mr 


hareholders and di 
_ anaemia Unique Pocket for Removable Separate Handsome Stock Certificates lithographed on high quality 
Individual items available — Fold-Away Seal. Permanently Carrying Case for Seal. heavy rag bond paper with that “BIG BOARD” look : 
write for catalog. Attached to inside front cover. 
Over-all size of all outfits 1-3/4" high x 10-1/4" deep x 2-1/4" wide 
Use this order form for your convenience Corpex, 24 Hudson St., New York, NY. 10043 
Corpec CORPORATE NAME Print name exactly as on Certificate of Incorporation 
Banknote Company, Inc. 
241 Hudson Street State of Ship to 
New York, NY. 10043 Street A 
(212) 964-7454 Date of Incorporation eet Adaress, 
Cable “Corpexnote NY.” Total Authorized Issue City, State, and Zip Code 
No. of Shares Par Value $ each Attention of 
Orders shipped 
within 24 hours Or Shares without par value Ship Outfit No $ CO Check Enclosed 
* Certificates signed by Pres and Check Must Accompany Order Payable to Corpex 
MONEY BACK * When ordering Minutes & By-Laws specify 0 Single Add $1.00 shipping charge for continental U.S. all others $4.00 
GUARANTEE 
Multiple incorporators | | | | | | | | | | | 
* | 
“Remarks Valid Through 3 
Serving the Legal 
Profession since 1927 Signature 


: 
Green) 
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Beefing Up Our Legislative Input 


“I can assure you as one member of 
The Florida Bar who was in Tallahassee 
for six weeks this legislative session, we 
commend the efforts of the Bar in finally 
getting the facts straight, that we have to 
be involved in this legislative process.” 

“We think what you did this year was 
commendable, but was far short of what 
should be done....” 

“We either have to fish or cut bait, and I 
think the time has come to fish.” 

These were comments made at the 
general assembly at this year’s annual 
convention at Walt Disney World. They 
reflect the strong feelings of a majority of 
our membership regarding The Florida 
Bar’s efforts in the legislative area. Our 
membership polls, Florida Bar Caravan 
discussions and meetings with local bar 
groups all bear out increasing demand by 
lawyers and judges that the Bar had 
better upgrade its legislative program 
before it’s too late. 

The Board of Governors has 
responded. In September, the legislative 
budget was increased 40% to $126,000. 
This was possible because of a successful 
year financially last year which produced 
limited surplus funds. 

How will those funds be spent? Instead 
of having two staff lawyers working part- 
time on legislative affairs as in the past, 
this year the Board anticipates that there 
will be one full-time staff lawyer 
devoting 100% of his time to legislation, 
two legislative support personnel, and 
one full-time legislative representative 
apart from the staff who will work almost 
full-time in behalf of the Bar’s legislative 
program. 

Specifically, William B. Wiley will 
become our full-time legislative staff 
lawyer and Richard C. McFarlain will 
serve as our outside legislative counsel. 
Both are exceptionally well qualified for 
these assignments. Bill Wiley has spent 
almost three years working with the Bar’s 
legislative program. Dick McFarlain has 
worked eleven. 
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In addition, some limited funds will be 
used to employ other members of the 
Bar, skilled and experienced in the 
legislative process, to ensure that the 
Bar’s position is heard on the hundreds of 
bills introduced annually that directly 
affect the individual rights of our 
citize:.s, the court system, and the entire 
administration of justice in Florida. 

Of all the legislation sponsored by The 
Florida Bar in the last 25 years, the 
number of bills that were purely “self- 
serving” legislation can be counted on 
one hand. The Bar has in fact been 
primarily concerned with enhancing our 
system of justice by aggressively fighting 
for merit selection and retention of 
judges, a unified court system, adequate 
compensation for our judiciary, probate 
reform, a marketable title act, 
streamlining administrative procedures, 
and more. The public interest was our 
concern, is our concern, and where we 
will continue to direct our efforts in the 
future. Nobody walked the halls in 
Tallahassee to lobby for the wrongfully 
injured person of tomorrow or the 
property owner who has his rights 
unknowingly curtailed. The Bar must 
and will. 

With optimism I look forward to the 
1977 legislative session. How great it is 
that the Young Lawyers Section has 
selected the “Grassroots Movement” as 
its primary program this year. The YLS 
asks direct involvement and 
participation of every YLS member in 
every legislative district to promote 
“mutual respect and a closer liaison 
between the legal profession and 
Florida's legislature” - and who is better 
qualified than these young men and 
women whose contemporaries fill the 
seats in the Senate and House? 

We hope you will join us in this critical 
legislative awareness program. Do meet, 
listen to, consult and aid your local 
legislative delegation. Don’t delay; 
tomorrow may be too late. 


MARSHALL R. CasseEDY 
Executive Director 
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BLACK BEAUTY 


AMERICA’S MOST POPULAR 
ALL-IN-ONE CORPORATE OUTFIT 


Our BLACK BEAUTY Corporate Outfit consists of a large capacity binder and dustproof slipcase 
constructed with heavy-duty black vinyl and 24K gold trim. It also has the same features common 
to all Excelsior outfits: a customized pocket seal with zipper pouch, 20 lithographed certificates—im- 
printed and numbered, stock transfer ledger, mylar reinforced indexes, minute filler pages (50 blank 
rag-content sheets) or for your convenience, optional pre-printed minutes and by-laws. All Excelsior 
Outfits have our “exclusive’’ Corporate Record Tickler and the corporate name on the spine. 


EXCELSIOR-LEGAL Stationery Co., Inc., Dept. A-36, 62 White St., New York, N.Y. 10013 
BLACK BEAUTY ( No.70,piain filler,$25.25 © No.80,printed minutes & by-laws, $27.00 
EX LIBRIS...... 0 No.10, plain filler,$28.25 C No.20,printed minutes & by-laws, $29.95 


(print corporate name exactly as on certificate of incorporation) 
No. ofshares ........ CINo par value or ()Parvalue$....... Capitalization $....... 
CIRC § 1244 long form, plans, instruct's, etc., $3.95 extra 


(Remittance herewith $ ......... Ship C.O.D. | will pay shipping and COD charges 


SHIPMENT 


EXCELSIOR-LEGAL is America’s Corporate Outfit Specialist. Our 55 years of 
legal stationery experience and unequalled production and purchasing power 
have enabled us to create a superior product and pass added value on to you. 


IN ADDITION, ENJOY THE FOLLOWING ADVANTAGES... 
24 hour shipment / The largest selection of outfits / Money back satisfaction 
guarantee / Research and secretarial time saved . . 
printed minutes & by-laws which look individually typed for easy matched fill- 
in, they include IRS Subchapter S papers, short form IRS 1244, medical — 
dental reimbursement plan, worksheets and an appendix of resolutions 


EXCELSIOR OFFERS A COMPLETE LINE OF CORPORATE 
OUTFITS AS WELL AS A FULL COMPLEMENT OF LEGAL 
SUPPLIES. REQUEST OUR FREE CATALOG TODAY. 


. order our optional pre- 


24 HOUR 


ON PREPAID 
ORDERS 
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Notie Brents, Advertising Assistant 
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528 Avoiding Self-incrimination in Marriage Dissolution Proceedings 
Jason G. Reynolds won second piace in the Journal's article writing 
contest with this discussion of taking the fifth amendment in disso- 
lution cases 


In the Best Interest of the Child 


Martin and Richard Greenbaum clarify criteria used in determining ny oma 


custody of children following dissolution of marriage 


The Continuing Dilemma of Medical Malpractice 
Herbert Lichterman offers a different solution to resolving medical 
malpractice disputes 


Adventures in the New Principal and income Law 
Charles E. Early points out where injustices can result ina portion 
of the new Probate Code 


Florida’s Designation Plan After One Year 
Earl B. Hadiow and William O. E, Henry provide an dipders: 
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THE COVER 


The sun setting as the flag is lowered above the dome of Florida's Capitol is a 
sight now belonging to history. The new Capitol structure which rises 22 stories 
on the west of the present Capitol dome has now become a part of the 
Tallahassee skyline. 

“As a symbol and seat of our state government from 1845 to the present, and 
as one of the five oldest capitols in use in the United States, this is an historical 
treasure,” Secretary of State Bruce Smathers says. 

“We hope to preserve the central section, which includes the dome, as a 
testimony to our heritage. But the final resolution rests with the legislature,” he 
says. 

Cover photo is by Duane Bradford, P.O. Box 5646, Tallahassee, Fl. 32301. 


Published monthly, except July/August is combined issue, by The Florida Bar, 600 
Apalachee Parkway, Tallahassee 32304. Second class postage paid at the Post Office 
at Tallahassee, Florida 32301. 


Subscriptions: $15 a year for nonmembers of The Florida Bar; students, $8. Single 
copies: $1.25; September directory issue $12; $6 to members. 


Advertising copy is carefully reviewed but publication herein does not necessarily 
imply endorsement of any product or service offered. Advertising rate card upon 
request. 


Views and conclusions expressed in articles herein are those of the authors and not 
necessarily those of the editorial staff, officials or Board of Governors of The Florida 
Bar. Manuscripts may be submitted, typed doublespaced, to Editor, The Florida Bar 
Journal, Tallahassee, Florida 32304. 


© 1976 The Florida Bar. News media freely granted permission to reprint. Postmaster 
to send Form 3579 to The Florida Bar, Tallahassee, Florida 32304. 
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The Florida Bar Major Medical Expense Plan 
supplements your existing health insurance 
without duplicating benefits you already have. 
And it lets you choose the deductible amount. 


All members of The Florida Bar and their 
employees are eligible. Members and emp- 
loyees under age 60 who apply during an open 
enrollment period are eligible without regard to 
condition of health. Coverage is effective on 
the first day of the month following approval 
of the application. 


Coverage 

Your financial loss for medical care is covered 
beyond the deductible you select ($500 or 
$1,000) or the amount paid by other insurance, 


orida Bar 
insurance can 
ease the pain 


major medical 
expenses. 


whichever is greater. This plan pays for regular 
and customary charges up to specified limits 
listed in the policy (maximum benefit $37,500 
per person, per illness or injury). 


Pre-existing conditions 

Normally, pre-existing conditions are not cov- 
ered. But if an illness was first manifested be- 
fore coverage becomes effective, benefits will 
be payable if the insured person has not had 
medical treatment for such illness for a period of 
12 consecutive months immediately before his 
effective date of coverage. After an insured 
person has been covered for 24 consecutive 
months, benefits are payable for all illnesses, 
regardless of when they began. 
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This advertisement is for illustrative purposes 
and is not a contract. Only the insurance policy 
can give the actual terms, coverage amounts, 


conditions and exclusions. 


How to apply for coverage 
1. Complete, date and sign the application. 


P.O. Box 1348 
Tampa, FL 33601 


2. If you have any questions, call Poe and 
Associates, Inc. 


3. Mail the application to: 
Poe & Associates, Inc. 


4. Send no money. We will bill you. 


Semi-Annual Premiums “om 
$500 Deductible Under 40 40-49 50-59 60 & over 
Member $ 39.40 $ 69.90 $142.80 $204.70 
Member & Spouse 146.90 274.30 392.70 
Member, Spouse & Children 181.50 308.80 413.30 
Member & Children 104.50 177.20 225.30 
$1,000 Deductible Under 40 40-49 50-59 60 & over 
Member $ 21.90 $ 43.80 $102.50 $155.10 
Member & Spouse 87.50 194.00 297.40 
Member, Spouse & Children 99.40 210.00 307.00 
Member & Children 57.10 118.40 164.70 


Premiums are based on age of entry and increase at attained age indicated. 


Poe &Associates, Inc. 


P.O. Box 1348/Tampa, Florida 33601 


Telephone 813-228-7361 
WATS 1-800-282-0593 


Administrators for The Florida Bar insurance plans. 


Full Name (Print) 


THE FLORIDA BAR 
APPLICATION FOR MAJOR MEDICAL EXPENSE PLAN 


Date of Birth 


Address 


Month 


Day Year 


Number and Street 


members of my family, if any, as are listed below: 


State 
| hereby apply to the AMERICAN HEALTH AND LIFE INSURANCE COMPANY for coverage for myself, and as head of the family for such 


Zip Code 


CHECK PLAN DESIRED: O $500 Deductible O $1000 Deductible 
Dependents to be insured: Use other side where necessary. 
Spouse Child Child Child 
Name 
Date of birth 


If employee of Member, give employer's name 


Date Signature 


| understand that the insurance for which application is made will supplement rather than duplicate other benefits covering the same loss. 


Certificate Number State Code 


Return to Poe and Associates, Inc. — P.O. Box 1348 — Tampa, Florida 33601 
TO BE COMPLETED BY COMPANY 


Effective Date 


Anniversary Date 


i 
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HARRISON’S 


FLORIDA STATUTES 
ANNOTATED 


ODO 


HARRISON COMPANY EXCLUSIVES 


@ F.S.A. REVISED VOLS. 30-33 (Rules). 
1975 Revision, Henry P. Trawick, Jr., 
Consulting Editor 


GENERAL INDEX — in 1 Volume, the 
research key to your entire F. S. A. set. 


POCKET PART SUPPLEMENTS pub- 
lished in November — the fastest ser- 
vice available to bring you the latest sta- 
tutes and annotations — a research 
time-saver. 


MID-YEAR INTERIM PAMPHLETS to 
keep your set continuously updated. 


HARRISON’S FLORIDA STATUTES 
ANNOTATED — Complete in 53 
books: Quality, Convenience, unique 
features and the fastest service. 


$640.00 PLUS TAX 


THE HARRISON COMPANY, PUBLISHERS 
3110 Crossing Pa rk CONVENIENT CREDIT TERMS : 
AVAILABLE 4 
Norcross, Georgia 30071 61 Volumes in 53 books. Set price includes [iim 
(404) 447-9150 90 days inclusive service. Call or write for - 


further information. 
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There is a crisis in the federal 
courts, especially in Florida, which, 
if not resolved may well result in 
effectively denying to the people 
access to their courts, at least insofar 
as traditional civil cases are 
concerned. 

Many factors contribute to this 
crisis which has almost placed the 
federal judiciary in Florida on the 
verge of breakdown. 

One is the tremendous increase in 
new business, especially in the large 
metropolitan districts which, if it 
has not already done so, soon will 
exceed the physical capabilities of 
the authorized judges no matter 
how conscientious or vigorous they 
may be. 

Another is the disruptive effect of 
the preemptive timetable demands 
of the Speedy Trial Act. 

A third is THE LACK OF 
JUDGES. 

Unless something is done, and 
quickly, the prospects are grim, as 
can be observed from just a few 
statistics. For example, the 
following are civil case filings in six 
major metropolitan districts, 
including the Southern District of 
Florida, during the first six months 
of fiscal year 1976. 
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During the first half of 1976 the 
Southern District of Florida had an 
increase of 91.8% in the number of 
civil filings as compared with the 
same period in 1975. This resulted 
in each of the seven authorized 
judgeships having 333 civil cases 
assigned to it. Of course this 
assumes that each of the judgeships 
was filled. Unfortunately, this was 
not the case. As a consequence each 
of the judges actually had more civil 
cases. Equally obvious is that this 
does not constitute the full 
workload for the judges as I have 
conspicuously left out the criminal 
case assignment. 

By way of contrast, during the 
same period the Eastern District of 
Pennsylvania (Philadelphia) had 19 
authorized judgeships with 99 civil 
cases assigned to each. The number 
of civil filings in that district for the 
first half of 1976 was only 10.2% 
greater than the first half of 1975. 

Our federal judges in Florida 
possess a unique ability to process 
cases with statistically greater 
efficiency than judges of many 
other courts. Thus far this seems to 
have enabled them to avert a 
disaster. But their caseloads are 
already greatly in excess of the 


First Half 
Court F.Y. 1976 
N.Y. So. 3,419 
(New York) 
Fla. So. 2,336 
(Miami) 
Ill. No. 2,212 
(Chicago) 
Cal. Cent. 2,074 
(Los Angeles) 
Penn. East. 1,883 


(Philadelphia) 


Cal. No. 1,486 


(San Francisco) 


% Increase Authorized 
over F.Y. "75 Judgeships 
14.1 27 
91.8 7 
12.2 13 
3.1 16 
10.2 19 


5.1 ll 
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number of cases which the Burdick 
Committee considers to be the 
maximum a judge should have 
assigned and be able to handle 
effectively. This condition cannot 
be allowed to continue much less 
worsen. 

HELP IS NEEDED. 

The obvious help which is 
needed immediately for the acute 
stage of the crisis is added 
judgeships. 

But in addition to being acute, the 
crisis gives every indication of 
becoming chronic. To provide the 
needed help to resolve that stage of 
the crisis the judgeships must be 
created before the burden becomes 
so great as to place the system on 


~the verge of disaster. 


The time has come for the 
number of federal district court 
judgeships to be geared to the needs 
of the people and not the whims of 
Congress with regard to how many 
judgeships it will establish. This is 
not to suggest that the number of 
federal district court judgeships 
should be based upon population 
alone as was the number of circuit 
court judgeships in Florida prior to 
the adoption of the present Article 
V. This is far too simplistic. It is to 
urge, however, that a formula be 
devised which mandates the 
creation of additional federal 
district court judgeships when the 
criteria contained in the formula are 
met and certified to by the Chief 
Justice of the United States. I 
recognize that devising such a 
formula will not be easy. But surely 
a nation that can put men on the 
moon and a spaceship on Mars can 
develop a formula under which 
sufficient federal district court 
judgeships could be created so that 
the people can effectively have 
access to their courts. 

There is a crisis in the federal 
courts. In Florida at the present 
time the crisis is acute, and is fast 
becoming both acute and chronic. 
It needs to be resolved. It can be 
resolved. It must be resolved. As a 
citizen I call upon the Congression- 
al Delegation from Florida to take 
the lead in attempting to resolve the 
crisis and strongly urge upon its 
members consideration of the 
solution which I have broached. As 
president of The Florida Bar I 
pledge to them our support in this 
endeavor. 


Epwarp J. ATKINS 
President 
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By Jason G. Reynolds 


Despite the law’s change from divorce to dissolution, charges and 
countercharges of adulterous conduct remain prominent in Florida family 
law practice.' The purpose of this article is to examine the joint impact of the 
Dissolution of Marriage Law and recent court decisions upon the use of 
adultery testimony and to suggest a procedure for protecting clients when 
such testimony is sought from them. The broader and related question of 
self-incrimination in civil and quasi-civil proceedings will also receive 
limited consideration. 

From the continuing assertion of adultery claims in dissolution 
proceedings, one would scarcely guess that a “no-fault statute had 
been enacted. Perhaps this reflects: (1) lawyers’ reluctance to 
depart from experience-worn paths; (2) a commentary on the 
true nature of the so-called no-fault act; or (3) the continuing 
relevance of the adultery question on some issues in dispute. 

Too often it seems to be motivated by the desire of one 
spouse to embarrass or hurt the other? or by this 
attorney's wish to use the issue in negotiating a more 
favorable settlement. Whatever the reason, there may oe J 
be several instances when the issue of adultery is a 
proper matter for examination. On questions of — 
alimony® or child custody,‘ the issue may be appro- | 


priately raised and considered. It might even be 
malpractice under some such circumstances not to raise it. 
But if there is no alimony or child custody dispute, adultery 
has no proper place in a dissolution proceeding.* It is virtually 
blasphemous to allege it when one considers the statement or 
purpose written into the no-fault law by the legislature: 


(a) To preserve the integrity of marriage and to safeguard meaningful family 
relationships; 

(b) To promote the amicable settlement of disputes that have arisen between 
parties to a marriage; 

(c) To mitigate the potential harm to the spouses and their children caused by the 
process of legal dissolution of marriage.® 


Having implicitly suggested that these 
lofty and virtuous purposes are not well 
served by the continued injection of the 
adultery issue in dissolution 
proceedings,’ the remainder of this 
article will be devoted to developing a 
procedure for avoidance. 


Case Law Definition in Adultery 


First, an examination of the current 
state of the law is in order to determine 
what legal principles apply. From a Jason G. Reynolds, Daytona Beach, 


was second place winner with this article 
statutory point of view, the only in the 1976 Florida Bar Journal article 


references to adultery in the no-fault writing contest. He received the 
law are contained in F.S. §§61.08(1) (by bachelor’s degree from Florida State 


express mention) and 61.13(2) (by University in 1967 and the J.D. degree 
implication). These, as suggested from Vanderbilt in 1970, ond uo; === 


‘ . : admitted to the Bar that year. He is 
above, are the sections dealing with Currently writing a chapter for the 
alimony and child custody. Continuing Legal Education manual, 


Interestingly, F.S. §61.044 abolishes Drartinc or Marniace Contracts. 
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traditional defenses to claims of adultery. It is 
curious indeed to find, all in the same reform 
law, provisions (1) proclaiming “amicable 
settlement,” “mitigation of potential harm,” and 
“safeguarding of meaningful family 
relationships;” (2) reintroducing a limited form 
adultery; and (3) abolishing certain means of 
defense against the claim. 


Likewise on the case law side, certain 
inconsistencies make a precise statement 
of its status impossible. The leading case 
has been (and may still be) Stockham v. 
Stockham.® There the wife, claiming 
her privilege against self-incrimina- 

tion, refused to answer the 

husband’s requests for admissions 
concerning the issue of her 
alleged adultery. The circuit 


7 court, refusing the husband’s 

petition to dismiss the complaint 

as a sanction, was reversed by 

the Second District. In affirming the 

court of appeals, the Florida Supreme 

| Court ruled that “. . . the party asserting 

privilege will not be permitted to proceed 

i] with his claim or action.”!® Construed most 

iT | narrowly, the case stands for the proposition 

that one may not further prosecute a claim 

! or counterclaim for divorce if he refuses to 

testify as to his alleged adultery on the 

i grounds that his testimony might be self- 
incriminating. 


| That was in 1964. Then, on the same day in 
| | 1967, the United States Supreme Court 
| | decided Garrity v. New Jersey"! and Spevack v. 


Klein.'2 These cases, involving the discharge of 
police officers (Garrity) and disbarment of a 
lawyer (Spevack) for claiming their fifth 
amendment privilege, held that no penalty 
could be assessed for choosing to remain silent: 


In this context “penalty” is not restricted to fine or 


imprisonment. It means . . . the imposition of any sanction 
which makes assertion of the Fifth Amendment privilege 
“costly.”3 


Two years later, Florida’s Third District Court 
of Appeal, in Simkins v. Simkins,'* declined to 
follow Stockham perceiving what it thought to 
be the law as decided in Garrity and Spevack. 
The circuit court had entered an order 
commanding the husband to answer questions 
about adultery or suffer dismissal of his 
complaint. His refusal was sustained by the 
Third District. Referring to Stockham as 
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impacted by Garrity and Spevack, the court 
observed: 


That decision fits this case, and would call for our 
affirmance of the order on appeal here, were it not for the 
fact that the Supreme Court of the United States, in later 
decisions, has clearly indicated the contrary.'5 

The court's careful analysis also pointed out 
that Garrity and Spevack overruled existing case 
law that at the time sustained the decision in 
Stockham.'® Conceding that the right of a 
Florida resident to prosecute an action for 
divorce might not be as great as the right to resist 
job discharge or disbarment, the court held: 

. .. nevertheless the latter right is a valuable and substantial 
one, guaranteed by §4 of the Declaration of Rights of 
Florida, and the rule announced in Spevack and Garrity was 
not made to depend on a degree of severity of the penalty.'” 

Thereafter, the Florida Supreme Court took 
jurisdiction of Minor v. Minor'® in 1970 because 
of the conflict created by Stockham and 
Simkins. In affirming the Second District's 
adherence to Stockham,'® the Supreme Court 
announced that the result reached in Simpkins 
was not dictated by a proper application of 
Garrity and Spevack.”° 

Since Minor, the district courts of appeal have 
been applying the Stockham rule.?! It may be 
worthy of note that Minor was also a divorce 
case. The Supreme Court has not yet issued a 
similar opinion in a dissolution proceedit.g. This 
fortuity alone may be either as important or 
unimportant as the changing membership of the 
court,? particularly since the most telling point 
made by the pro-Stockham adherents is that 
self-incrimination ought not to be claimed by 
plaintiffs in civil proceedings except on pain of 
sanction.” 

There remains some reasonable doubt as to 
the law’s present state. A literal construction of 
Garrity and Spevack certainly seems to favor 
the Simkins rationale and should be advocated 
when possible. Nevertheless, it is submitted that 
the more likely result would be a reaffirmation 
of Stockham. 

The question devolves to what should the 
practitioner do when his dissolution client is 
faced with discovery procedures or questions at 
trial designed to produce evidence of his 
adultery. Needless to say the question should 
never arise in the absence of alimony or child 
custody issues. To hold otherwise, as the First 
District did in McClelland v. McClelland, 
would simply be a reintroduction of the 
supposedly abolished fault system. 


J 
| 
| 
| | 


AVOIDING SELF- 
‘INCRIMINATION 


Initially, it may be well to check 
the pleadings to see how, if at all, 
the issue has been raised. Quite 
often the word “adultery” will not 
appear at all, partially because of 
the change from divorce to 
dissolution. This is an important 
reason why the law’s alteration 
since Stockham and Minor is 
significant. Specifics such as 
allegations of adultery or cruelty 
have been replaced by “irretrie- 
vable breakdown” while defenses 
to the main action are essentially 
nonexistent. Prayers for alimony 
and child custody are denied or 
often go entirely unanswered. 

This subtle shift may present the 
opportunity for tactical advantage. 
Where the issue has not been raised 
by the pleadings, the first step 
should be to object on that ground. 
The objection should be continued 
and the witness instructed not to 
answer in order to avoid not only 
the incrimination, but also a later 
motion to amend the pleadings to 
conform with the evidence. 

It is possible that the opposition 
may contend that the adultery issue 
is inherent in any denial of 
entitlement to alimony or allegation 
of unfitness as a custodial parent. It 
may be argued that the issue has 
implicitly been raised and that the 
above objection is not in order. 


Relevancy of Adulterous 
Testimony 


Part two of the strategy involves 
interposing the objection of 
irrelevancy. This is certainly 
warranted where there is no 
alimony claim,” in the traditional 
sense, but what of “rehabilitative” 
alimony? This new concept in the 
dissolution law appears to be 
designed to function in somewhat 
the same way as rescission of a 
contract: restoration of the parties 
to a meaningful and self-sustaining 
existence. This theory of the law’s 
object is certainly suggested by the 
language in F.S. §61.001, quoted 
previously, and interpreting case 
law.27 

It is questionable whether 
adulterous conduct is or should bea 
proper subject of judicial attention 
when rehabilitative alimony is an 
issue. If it is proper and if it should 


result in denial of the award, a 
curious societal decision will have 
been made: the ex-spouse forfeits 
the receipt of assistance in 
becoming a productive member of 
society because his adultery has 
made him less worthy. While this 
may be justifiable in some Biblical 
sense, it is a departure from the 
American norm where, for 
example, public assistance is based 
upon need rather than the relative 
worth of the recipient. With no 
controlling decision for guidance, 
the objection should be made for 
the reasons previously stated. 


If child custody is an issue, 
adultery may be appropriate for 
consideration under limited 
circumstances. The question 
remains whether the “accused” 
must testify about it on pain of 
dismissal or similar consequence. 
When the alleged adultery in no 
way affects the children (as it might 
if committed in their presence), it 
would certainly seem to have no 
materiality to the fitness of the 
offending parent as to custody. In 
Dinkel v. Dinkel,®* for example, the 
Florida Supreme Court said that 
sexual activity carried on in a two- 
bedroom mobile home in which the 
minor child was present was not 
necessarily such adulterous conduct 
as would make that spouse unfit to 
be the custodial parent. 

After objecting on the ground of 
relevance, one might go further and 
suggest that proper questions if 
asked, would be answered -- 
questions, for example, designed to 
show that sexual conduct had been 
committed in front of a minor child 
or children. One might even 
propound such a series of questions 
to the client himself, so that the 
inappropriate scope of opposing 
counsel’s own questions would be 
demonstrated by the record on 
certification or appeal. Further 
testimony, hearings, and delay 
might also be avoided.” 


When the testimony about the 
adultery would demonstrate effect 
upon the children, its relevance 
would not be open to serious 
question and refusal to answer 
might leave the client clearly on the 
horns of the Stockham-Spevack 
dilemma. 

A third objection to the 
introduction of evidence of 
adultery is suggested by the 
language of F.S. §61.001 and hinted 
at in McClelland: 


Appellant therefore complains that a foray 
into the matter of his alleged adultery is not 
only irrelevant but also potentially 
destructive of the legislative goals to 
promote the amicable settlement of the 
marriage dispute and to minimize the hurt 
inflicted by the legal process itself.%° 

There is also a related reference 
of a similar nature in Ryan v Ryan: 
We recognize that the new no-fault concept 
was a principle [sic] basis of the new 
legislation for a desired simplification of the 
procedure aimed at reducing the trauma of 
the dissolution experience....3! 

One would have to contend, 
therefore, that the legislature 
implicitly set a rule of evidence 
both in the statement of purpose 
and in the elimination of adultery 
from consideration except as a 
mitigating defense*? to the award of 
alimony. However, in spite of the 
language quoted above from 
McClelland and Ryan, this theory 
does not appear to be headed for 
notable success in the appellate 
courts. 

McClelland approved and 

permitted a regrettable and 
unwarranted excursion into alleged 
adultery on the part of a respondent 
who was seeking no alimony or 
child custody relief! Together with 
Pro v. Pro, both courts seemed to 
be proceeding on the questionable 
theory that: 
. . . the court may properly consider such 
evidence for the light it sheds on the 
condition of the marriage and on the equities 
of the necessary financial adjustment to be 
made between the parties. 

This approach does not appear to 
have any basis in the language of the 
Dissolution Act or its laudable 
statement of purpose.*> A contrary 
result was reached in Escobar v. 
Escobar*® where the evidence was 
excluded. Perhaps the Supreme 
Court, if it chooses to resolve the 
conflict, will make good the 
suggestion quoted above in Ryan 
and disallow impertinent adultery 
testimony. This would have the 
salutary effect of helping to make 
the no-fault law what the name 
implies, especially in the absence of 
alimony and child support issues. 

The final basis for objection of 
such testimony is the possibility of 
self-incrimination in opposition to 
the guarantees of the United 
States*’ and Florida Constitutions.** 
Certainly there should be no risk 
where the party asserting the 
privilege is seeking no affirmative 
relief.3® Normally this would mean 
that respondents would not be 
obliged to testify about the subject. 
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But, where the petitioner is 
confronted with questions about 
adultery (or respondent on his 
counterpetition), and there are 
issues of child custody or alimony, 
the Stockham-Spevack dilemma is 
at hand. 

Perhaps the Florida Supreme 
Court, following the direction in 
which it appeared to be leaning in 
Ryan and State ex rel. Vining v. 
Florida Real Estate Commission,” 
will reexamine Stockham, find 
Spevack applicable and resurrect 
the Simkins rationale. Until that 
happens, the practitioner will have 
to determine the relative damage to 
his case likely to be caused by 
adultery testimony on the one hand 
as opposed to dismissal or similar 
consequence on the other. The 
testimony might serve as the only 
effective testimony on the issue in 
the case and prove decisive as to 
alimony or child custody. To be 
considered, too, is the prospect of 
prosecution if  self-incriminating 
adultery testimony is given. While 
this possibility may in most 
instances be remote, its dangers 
should not be disregarded.*! The 
evidence certainly would not 
promote any amicable settlement 
or the safeguarding of any 
meaningful family _ relationship 
between the parents and minor 
child. The giving of testimony, with 
or without subsequent prosecution, 
insures irretrievable breakdown. 


If one or more of the other 
objections previously discussed are 
tenable, it might be wise to make 
the fifth amendment objection also, 
thus giving the court the option of 
deciding on the narrowest ground 
suggested and dropping back to the 
self-incrimination basis only as a 
last resort. 


In summary, it appears that 
Stockham is the current law of 
Florida on the consequence of 
taking the fifth amendment in 
dissolution proceedings. Moreover, 
the district courts of appeal seem to 
be approving unwarranted 
excursions into the adultery issue 
despite the clear statement of the 
law’s purpose and regardless of the 
party's status as petitioner or 
respondent. When confronted with 
questions seeking admissions of 
adultery by testimony or discovery 
techniques, the practitioner should 
make the objections discussed 
cumulatively when possible, and 
where appropriate: 
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l. Issue not raised by the 
pleadings; 


2. Irrelevancy; 


3. Contrary to the purpose of the 
Dissolution Act; 


4. Self-incrimination. - 
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THE 


CHILD 


BY MARTIN AND RICHARD GREENBAUM 


Clarification is needed for certain 
sections of F.S. 61.13(3), which is 
the legislative criteria for the 
determination of the custody of 
children following a dissolution of 
marriage by law. 


61.13. Custody and support of children, etc., 
power of court in making orders. 

(3) For purposes of custody the best interests 
of the child shall be determined by the 
court’s consideration and evaluation of all 
factors affecting the best welfare and 
interests of the child including but not 
limited to the following: 

(a) The love, affection and other emotional 
ties existing between the parents and the 
child. 

(b) The capacity and disposition of the 
parents to give the child love, affection and 
guidance and to continue the educating of 
the child. 

(c) The capacity and disposition of the 
parents to provide the child with food, 
clothing, medical care, or other remedial 
care recognized and permitted under the 
laws of this State in lieu of medical care, and 
other material needs. 

(d) The length of time the child has lived in a 
stable satisfactory environment and the 
desirability of maintaining continuity. 

(e) The permanence, as a family unit, of the 
existing or proposed custodial home. 

(f) The moral fitness of the parents. 

(g) The mental and physical health of the 
parents. 

(h) The home, school and community record 
of the child. 

(i) The reasonable preference of the child, if 
the court deems the child to be of sufficient 
intelligence, understanding and experience 
to express a preference. 


(j) Any other factor considered by the court 
to be relevant to a particular child custody 
dispute. 


Private custodial involvements 
are complex and interrelated with 
the entire concept of the family 
unit. It should be noted at the outset 
that the ideal situation would be 
nonintervention in family disputes 
involving the custody of the 
children of a divorced family. 
Noncustodial parental legal actions 
against the custodial parent for 
custody of the child should start 
with the premise that the court 
should respect the family 
autonomy. Courts should be the last 
resort for intrusion into the family 
autonomy, and used only when the 
parents are too polarized to resolve 
the question of who should have 
custody of the child. The court must 
understand the limits as well as the 
long-range impact of judicial 
intervention into family situations. 

The effects of divorce upon a 
child are traumatic. The child is 
forced to make conscious and 
subconscious decisions regarding 
both the custodial and the 
noncustodial parent. These 
decisions are influenced by the 
child’s feelings about the divorce, 
his relationship to siblings, the 
effect of the change of the family 
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environment from the complete 
family unit to a dismembered one, 
both the old and the new 
relationships with his parents, the 
states of his emotional development 
and many other factors. 


Under the law and under the’ 


generally understood principles of 
child advocacy,',? clearly the best 
interests of the child are served by 
not having the child involved in the 
contest and not having the parents 
use the child as a weapon in their 
battle against each other. Amicable 
accommodation by the parents as 
to custody visitation reduces the 
likelihood of the child being caught 
in cross-currents of parental 
conflict; of being subject to parents 
criticizing each other; of 
interference with ongoing 
relationships with the noncustodial 
parent; and from otherwise 
escalating feelings which may be 
displaced unto the child to the 
detriment of the child. Hence, it 
behooves the court to approve 
arrangements between the parents, 
even though the court may not 
consider them the arrangements of 
choice, unless they prove to be 
seriously destructive to the child. In 
custodial cases there is the perennial 
question whether or not the 
custodial parent is signing off the 
child in exchange for property 
rights. These cases present a 
horrible situation for the child, who 
is used as a pawn in the parents’ 
economic negotiations. Interven- 
tion of the court in these areas 
should be very selective, but must 
be a proper question for the court 
when property settlements are 
presented and custody has been 
predetermined. This is the major 
exception to the court’s approval of 
predetermined arrangements. 

The first step that the court 
should take in matters of contested 
custody, brought before the court 
because the family is so polarized 
by its own inability to resolve the 
custody dispute, should be an 
attempt to reduce the pervasive 
hostility that surrounds this type of 
confrontation. The most proven 
and most effective method is to 
have the disputing parents, with or 
without their attorneys, as is their 
desire, sit down with a skilled 
professional of their own choice; or, 
in the event that they are unable or 
incapable of choosing a 
professional, someone agreeable to 
all that the court recommends to 
assist them to determine where the 
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best interests of the child lie. This 
person would be a licensed 
psychiatrist, a licensed psychologist 
or a social worker. The goal of these 
meetings immediately must be 
made clear to all they are to work 
out custody and visitation 
arrangements, not to arrange for 
reconciliation of the divorcing 
partners. This procedure has 
proved successful in California, 
Michigan, Illinois and Vermont.? 
Experience of these states has 
shown that good results often can 
be obtained with people who are 
willing to avail themselves of such 
services, requiring, if necessary, a 
little gentle coercion from the court. 
If successful results are obtained 
from these interviews and 
meetings, then the court would be 
required to concentrate on between 
five to eight percent of the custody 
matters coming before it instead of 
ten to fifteen percent. This both 
substantially reduces the time the 
court must spend in adjudicating 
such disputes and resolves the 
problem in the child’s best interest. 
A dissolution of marriage is a 
breakup of an unhappy arrange- 
ment in which the child has been 
living, a step which the child lives 
through, coming from the matrix of 
an unhappy past to an uncertain 
future. The loss of a parental figure 
is always destructive to the child. It 
always elicits upset in the child and 
anger towards the noncustodial 
parent, who is seen by the child as 
having abandoned not just the 
spouse, but also the child. Further, 
some of the anger is displaced to the 
custodial parent. Expressed toward 
the noncustodial parent, the child 
fears that it may result in a further 
rejection or lack of contact or 
visitation. Therefore, the best 
interests of the child are clearly 
served by assuring the child, to the 
degree that the court can, of a 
stable, satisfactory environment in 
the future. Barring neglect, a wrong 
but permanent decision probably 
serves the best interests of a child 
better than a decision subject to 
continuous review, scrutiny, and a 
continuation of battles between the 
litigant parents. Since some parents 
use the court as an arena to settle 
their own disputes with the child as 
a weapon, every effort should be 
made by the court to discourage 
such confrontation, both for the 
best interest of the child as well as 
for maintaining the principle of 
nonintrusion by the court into the 


ongoing family unit. One way the 
court can try to do so is to render 
decisions which are as final as 
possible. The determined litigant 
will undoubtedly keep trying, but 
the use of the final decrees further 
reduces the incidence of such 
behavior. 


Rapid Resolution Best 


A prime consideration for the 
court is the rapidity of the 
judgment. The uncertainty and 
stress inherent in resolution of the 
dissolution of the marriage is a very 
difficult one for the child. Both 
parents are under stress and the 
future is new and _ uncertain. 
Rejection and separation are the 
most painful experiences a child 
can undergo. Continuity of 
relationship is all important. A two- 
month separation in a child/mother 
relationship is so upsetting to the 
child under the age of three that it 
results in not just psychological 
regression but actual physiological 
changes.*,5,6 The older the child, 
the longer the separation can be 
tolerated without severe damage, 
but six months is considered 
maximum for a pre-adolescent. The 
time sense of the child then is 
another important variable to be 
honored by the court. Hence the 
more rapidly the court can enter a 
permanent decree, the better it is 
for all concerned. Family members 
then can get on with the business 
(outside the aegis of the court), of 
reordering their new lives. 

When a dissolution case is 
brought there is necessarily an 
intervention by third parties upon 
family privacy. This intrusion by 
the court brings into play the factors 
of the values that the court has in 
such matters. The court’s attempt to 
resolve and dispose of a legal case 
brings into position personal values 
that the court often does not take 
into account, for it often does not 
assess its own values. For the most 
part, the court is equally unaware of 
the children’s feelings and values in 
arriving at a decision. The court 
should be aware of its own value 
systems. Upon the filing of a 
dissolution suit where the issue 
involves the custody of a child, it 
also should require a psychiatric 
and/or psychological evaluation of 
the child. These evaluations should 
become part of the court record 
and should have the full weight of 
expert testimony in aiding and 
assisting the court in what is the best 
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interest of the child by then 
including the child’s values. The 
present tendency is to evaluate only 
the parents, a valuable aid to the 
court in many cases, but not a 
sufficient one. 


Child’s Preference 


The reasonable preference of the 
child then becomes an important 
criterion. This is best done by 
examination of the child. Such 
information can be elicited best by 
a qualified professional (child 
psychologists, child psychiatrists, 
or children’s social workers). Unless 
the child is below the age of 31/2,a 
child mental health expert usually is 
able to ascertain the “psychological 
parent” as seen by the child. 

The parent best able to meet the 
criteria vested in 61.13 is referred to 
as the “psychological parent.”” The 
“psychological parent” may or may 
not be the natural biological parent 
of the child, but in normal 
circumstances it is the person the 
child and the objective observer 
would see as the one most fitting the 
mothering role. State law, 
codifying the discoveries of the 
importance of the maternal role in 
the last century, indicates this is 
usually the parent who did most of 
the child rearing, whether the 
natural or adoptive parent. The 
body of evidence supporting this 
contention is enormous. To our 
knowledge, there is no scientific 
evidence contra-indicating this 
finding. 

Recent changes in society, and 
changes in the law responsive to 
these societal changes, now make 
fathers more likely to seek the 
custody of their child. Motivations 
are mixed. Sometimes it is a 
punitive expression by the 
noncustodial parent or a devise to 
maintain contact with the former 
spouse, causing delays in battles 
between the litigant parents that 
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one is loath to terminate. 
Sometimes it is love for the child. 
Sometimes it is the feeling that the 
result of a spouse's failure to 
maintain the marriage is an 
indication that the individual would 
also fail as a parent. The father may 
feel that the mother is castrating 
and critical and would raise his 
child in the same way. The 
motivation may be an exchange of 
property rights for custody rights or 
the motivation may be societal as 
when certain subgroups of society 
have views of child rearing 
different from the predominantly 
middle class values of the court. An 
example of such views is the 
concept that divorce or giving up 
one’s child is a disgrace. Another is 
that it is important for a father to 
rear his own son to “teach him how 
to be a real man.” Some groups 
maintain the feeling that it is 
important for the father not to give 
up custody of the oldest son 
because he will be the one to carry 
on the family tradition and name 
and, therefore, should be raised by 
the father. In addition to these 
common motivations there are 
multitudinous idiosyncratic ones. 


Other Criteria 


As a child is developing, 
changing and becoming older 
certain psychological principles 
need to be considered as age 
specifics. For example, section “h” 
of the statute lists the home, school 
and community record of the child 
as criteria. Before the child is of 
school age, his needs are such that 
little weight should be attached to 
them. From the child’s point of 
view, at the preschool age the most 
important criteria must be the 
continuity of the relationship and 
the ability of the parents to give 
affection and other appropriate 
psychological stimuli (such as 
setting up reasonable limits, 
stimulating the child’s interests in 
the world, etc.) to the child. The 
continuity of relationships and 
capacity to give affection should be 
almost the only criteria considered. 
When a child is older, control and 
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guidance become more important. 

Moral fitness (section “f”) should 
not be interpreted as meeting the 
court’s standards of acceptable 
moral behavior, (this is an example 
of the aforementioned value system 
of the court) but rather if the moral 
environment would result in 
neglect or destruction of the child. 
It is well to remind the court that 
most disturbed children just grow 
up. Treatment, according to the 
President’s Commission on 
Children’s Mental Health, is 
warranted in 10% of the school-age 
population. It is obviously more 
likely to be warranted in a higher 
percentage of those children 
involved in contested custody 
cases. 


The court must decide if it wishes 
to become involved in this area 
(requiring psychotherapy for 
children) or leave the matter to the 
responsible parents. Based on 
opinion, not evidence, our advice is 
that the court recommend, but not 
insist on, professional help for the 
children in most cases. (The 
principle of minima! intrustion.) 
The court should insist only where 
the child’s psychological survival is 
at stake, where the availability of 
help is real, and the prognosis is at 
least “fair” or better. 


It is unusual, even in neglect 
proceedings, for the children to be 
removed from the parents because 
of their poor mental health unless 
the parents’ lack of mental stability 
(section “g”) results in child abuse, 
starvation, or abandonment. A 
more important consideration for 
the court is drug addiction or 
alcoholism, either of which is likely 
to render the parent incapable of 
responding to the child’s needs. 
Promiscuity outside the home will 
not necessarily result in the 
destruction of children. Sometimes 
convicted felons can and do make 
excellent parents, (section “f”). 


There seems to be a tendency for 
judges to choose experts on limited 
criteria. These experts have value 
systems similar to the judges’ which 
they articulate in a positive manner. 
These qualities together with their 
credentials render them acceptable 
“expert witnesses.” It would be 
useful for the courts to have a panel 
of experts to choose from who are 
approved by the local professional 
societies, who are in a position to 
evaluate the competency and 
integrity of their colleagues. Such 
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cases, by law, could be referred to 
more than one expert on the panel, 
the experts could jointly confer and 
reach a decision. In view of the 
courts’ experience with conflicting 
psychological and psychiatric 
opinion, the fact that there is usually 
agreement between competent 
mental health professionals may 
seem hard to accept, but such is 
indeed the case. This system 
probably would most efficiently 
serve the best interests of the child. 
However, such a procedure is quite 
expensive and may not be feasible 
in the present economic climate. 

With conflicting testimony, the 
court should consider the following 
criteria to determine the skills of the 
expert clinician: (1) A_ clear 
statement of the question posed; (2) 
description of the method of 
gathering data; (3) narrative 
account of some of the raw data; (4) 
a discussion of the significant 
variables affecting the answers to 
each of the questions posed; (5) 
specific answers to each question 
from the point of view of the best 
interests of the child; (6) the 
rapidity with which such a report is 
rendered.’ 

Unless attorneys are equipped by 
specific psychological training to 
evaluate the validity of the 
professional conclusion, the more 
rational approach, where there is a 
conflict of professional conclusion, 
would be for the experts to attempt 
to resolve their differences in the 
judge’s presence. If these 
differences are not resolved, the 
attorneys should interrogate the 
child only where there is a showing 
of overriding need in assisting the 
court to make a more appropriate 
judicial decision “in the best interest 
of the child.” 


Capacity to Give Love 


The capacity to give love (section 
“a”) should be judged in part on the 
basis of parents’ behavior. A parent 
who has given away a child has 
indicated that he does not want the 
child. Taking the child back is no 
guarantee that the parent will 
continue to maintain a relationship 
he/she feels ambivalent about. This 
is another reason for permanent 
custodial decrees. The exceptions 
should be viewed as those parents 
who present clear evidence of the 
inability to care for the child (ona 
temporary basis) because of a 
physical, economic or emotional 
condition. Since children will 
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rationalize parental rejection and 
very often blame themselves for 
parental rejection, this becomes one 
instance where examination of the 
child is often of less value than 
examination of parental behavior. 

Presence of problems in a parent 
or a child, per se, is no reason to 
award a child to a competing adult 
with less problems. Key criterion 
for making such a decision shall be 
which home shall be the least 
destructive to the child, and the 
prime determinant of that is the 
ability of the “psychological 
parent” to be an adequate parent. If 
neither parent is adequate, the court 
should then consider which home is 
likely to be less destructive. This 
presumes that the child is not totally 
destroyed. It is very difficult to 
conceive a 16-year-old as having 
permanent personality destruction, 
much less an 8-year-old. 
Unfortunately, such destruction is 
possible at an early age. In such 
cases, it is obvious that the court's 
decision is almost irrelevant; 
nothing is going to help. 


Quality of Environments 


Where quality of the alternative 
environments may enter into 
consideration such criteria should 
include the stability of the home 
(section “e”). Aids in judging this 
are the stability of the family 
members. How long someone stays 
on a job (including housewife) is 
often a fairly good estimate of 
reliability. A general ability to meet 
other responsibilities usually, 
though not always, is an indication 
of an ability to meet parental 
responsibility. The more 
emotionally mature a parent is, the 
better he can fulfill the parental 
role. 

In the child’s determination of 
reasonable preference, (section “i”) 


the child should know the purpose 
of the examination but not be 
placed in the position in which he is 
forced to choose between one 
parent or the other. To remove a 
child’s sense of responsibility and 
guilt in making a decision he cannot 
conceivably make, it should be 
incumbent upon all involved— 
parents, the expert witness (if any) 
and the court—to make it clear that 
the decision is the court’s and not 
the child’s. If necessary, the child 
should be brought before the court 
so that the judge may directly 
relieve the child’s sense of guilt. 
Preference can be expressed by the 
child in terms of sensitively 
interpreted psychological tests in 
which the child does not know what 
he is telling the psychologist as he 
describes areas relating to feelings 
toward his mother and father; the 
nature of the child’s activities with 
each parent and his satisfaction 
from them, evaluating his 
complaints about each parent and 
the reality of them in terms of the 
child’s needs, statements as to 
whom he likes, whom he dislikes, 
whom he models himself after, and 
most important of all, whom he 
turns to in times of stress for 
consolation. 


Generally, post-decretal changes 
should be discouraged. The 
optimal situation would be that 
there would not be post-decretal 
changes. Since this is unreal, there 
should be a specific minimal period 
of time before the court allows any 
question as to a change of custody. 
Three years seems a reasonable 
period of time (barring neglect, 
illness, death or a condition which 
prevents the proper exercising of 
parental duties). In cases where 
rehabilitative alimony is granted, a 
petition for a change in custody 
should not be allowed in general for 
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one year beyond the expiration of 
the rehabilitative alimony. The 
reason for this is often a wife comes 
back for additional alimony and the 
husband refiles for custody as a 
counteraction. Decrees preventing 
this would be very useful. 


Visitation, when determined by 
court decree (and again agreement 
between the parents is the best 
way), should be changed only if the 
parent does not exercise the 
visitation agreement properly. 
Visitation and legal representation 
for the child are complex topics 
which will be handled in separate 
articles. Reference in this article is 
superficially included merely to 
present the problem as it relates to 
custodial arrangements. A parent 
who promises to show up and does 
not is doing something destructive 
to the child. Criticism of the 
noncustodial parent is extremely 
destructive. However, visitation 
should be encouraged to the degree 
that it does not interfere with the 
normal growth and development of 
the child. Remarried mothers often 


feel that visitation by the natural 
father is destructive to their 
relationship with the new husband. 
In most cases this is not 
psychologically true. A person who 
has a good relationship with one, as 
with the psychological parent, is 
more likely to have a good 
relationship with others. 
Maintenance of a good relationship 
with a natural father will more 
likely enhance the relationship with 
the stepfather rather than interfere 
with it. 

Everybody needs to be loved and 
not rejected. Hence, applications to 
modify visitation agreements 
should be viewed in this light. If the 
noncustodial parent is exercising 
reasonable visitation and is not 
being destructive to the relationship 
between the child and the custodial 
parent, then such visitation should 
be continued. If the visitation is 
destructive a pointing out of the 
parental behavior which leads to 
such destructive feeling will often 
result in a modification of such 
behavior, and visitation can then be 
continued. This too, should be done 
by a qualified mental health 
professional. 


Previous case law available to the 
court in the interpretation of the 
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new statute, although replete with 
pronouncements as to what 
constitutes “the best interest of the 
child,” is totally inadequate. There 
are no statewide standards in the 
previous judicial decisions. A 
thorough analysis of the case law 
illustrates that the courts tend to 
meet their judicial determination 
using as their basis local custom, 
mores, and the unsubstantiated 
personal values of the judge. We 
hope that this article will be of some 
assistance in providing a 
framework for establishing 
guidelines for a uniform statewide 
judicial standard. 


One direct and uncontrovertible 
conclusion that arises as a result of 
the new statute is the obvious 
pressing necessity for interdisci- 
plinary contacts and conferences 
between the judiciary, the legal 
profession, psychologists, 
psychiatrists and social workers. 
These conferences would aid and 
assist on a continuing basis the 
implementation and _ continuous 
updating of guidelines which 
would establish the necessary 
uniform, rational and acceptable 
standards for determining “the best 
interest of the child.” oO 
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THE CONTINUING DILEMMA OF 


EDICAL 


—A VIABLE SOLUTION 


By HERBERT LICHTERMAN 


Some two centuries ago, a group 
of men with extraordinary vision 
and rare intellect banded together 
to chart a series of laws that would 
produce justice. They succeeded in 
creating a good solid system of 
jurisprudence. It is a truism that all 
systems can stand improvement. 
But, such alteration or amendment 
should not destroy the basic right of 
citizens to litigate their grievances. 

The 1975 Florida Legislature, 
confronted with a hue and cry from 
the medical profession protesting 
the soaring medical malpractice 
insurance premiums established by 
carriers and _ stating that the 
problem had reached crisis 
proportions, hastily enacted 
Section 768.133 of the Florida 
Statutes for the creation of a 
medical liability mediation panel. 
In essence, it provided for the chief 
judge of each judicial department 
to prepare a list of persons to serve 
on medical liability panels to hear 
and facilitate the disposition of 
medical malpractice actions. A 
claimant, before commencing an 
action, must submit the claim to the 
panel, which has the power to 
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render a finding after hearing all the 
submitted evidence as to the 
actionable or nonactionable 
negligence of the defendant. The 
panel on further request by the 
parties can continue mediation to 
assist in a settlement. Any party can 
reject the decision and proceed to 
litigate the dispute. In the event of 
such a trial, the conclusion of the 
hearing panel may be admitted into 
evidence on the issue of liability. 
This entire procedure was further 
implemented by the enactment of 
Florida Statutes 627.351 and 
627.353. The former section, 
entitled ‘‘Insurance Risk 
Apportionment Plan,” creates a 
joint underwriting association, 
intended as a temporary measure, 
to exist for a period not to exceed 
three years, in order to provide the 
medical profession with an 
insurance program if it is unable to 
obtain or it is dissatisfied with 
available coverage. Under this 
statute any physician can 
participate by making application 
to the J.U.A. and paying the 
premium. The plan can be used by 
itself or combined with a self- 
insured program. The premiums 
are based on prior claims 
experience of companies willing to 
participate, in such amount as is 
determined by the Insurance 
Commissioner. Argonaut Insurance 
Company was the most recent 
insurer for medical malpractice, 
and the premiums were therefore 
geared to the charges made by that 
company. However, a participating 
physician is not limited to the 
original premium charge. In the 
event claims and expenses of 
administering the plan create a 
deficiency, policyholders can be 
assessed an additional sum not to 
exceed one-third of the annual 
premium paid by each policyhold- 
er. To lessen the latter blow, the 
enactment of Section 627.353 
brought about a limitation of 
liability. This act limits the liability 


of each physician to $100,000, 
providing he (1) pays a yearly 
assessment of $1,000 for the first 
year and $500 each year thereafter; 
(2) posts a bond or proves he has 
financial responsibility equal to 
$100,000; or (3) obtains medical 
malpractice insurance from an 
independent carrier or from the 
joint underwriting association. The 
plan provides for additional 
assessment of the participants 
should the claims and expenses 
exceed the fund. 

It is conceivable that an onslaught 
of recoveries, each in the sum of 
$100,000 could seriously deplete the 
funds and bring about continued 
increased premiums. 


Premiums Continue to Rise 


The program created by the 
legislature appears to be self- 
defeating, for notwithstanding the 
actions of the 1975 Legislature, 
professional liability insurance 
premiums tor physicians continued 
to rise. The most recent available 
projections indicate that such 
premiums will continue to increase. 

Recognizing the deficiencies of 
the laws of 1975, the 1976 
Legislature enacted Chapter 76- 
260, creating additional statutes and 
amending those previously passed. 

The newly created _ statute, 
Section 627.352, provides for the 
medical liability insurance 
commission to recommend to the 
Governor and the state legislature a 
program for medical malpractice 
insurance that will be workable, 
provide for reasonable premiums 
and to set up standards of care and 
procedure for peer review. All of 
this is to be accomplished on or 
before January 1, 1977! Among the 
duties of the commission is the 
obligation to (subsection d): 
“include recommendations to the 
legislature for reducing the 
incidence of medical injuries.” 

To further implement the 
program, Florida Statutes Section 
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MEDICAL MALPRACTICE 


395.18 was enacted to provide for 
an internal risk management 
program to be created by every 
hospital, health maintenance 
organization, licensed nursing 
home and other similar facility. 
Such program is to include 
components for the investigation 
and analysis of: “the frequency and 
causes of general categories and 
specific types of adverse incidents 
causing injuries to patients,” and to 
develop appropriate measures to 
reduce such injuries. Additionally, 
an analysis is to be made of patients’ 
grievances and of the quality of 
medical services and to develop 
and implement a program to 
compensate patients who sustained 
a compensable injury. The act 
further provides for the nature of 
insurance coverage to be obtained 
by a hospital unit. The Department 
of Insurance is to promulgate rules 
and regulations with regard to 
annual audits, compile statistics on 
the operation of the program and 
render annual reports evaluating 
the same. 

It is conceivable that the costs of 
furthering the intent of these 
statutes could be staggering to the 
hospitals and similar institutions. It 
is to be assumed that the hospitals 
will absorb such costs without 
passing them on to the patients and 
holders of hospitalization insurance 
policies? 

It would appear that a concerted 
effort is being made to decrease 
incidents of medical malpractice. 
To what extent the medical 
profession will gulp down the over- 
the-shoulder “peer” concept and 
how it will affect the efforts of the 
dedicated physician to use his own 
personal knowledge and expertise, 
remains to be seen. It is apparently 
the hope of the legislature that, by 
these supervisory procedures, there 
will eventually develop a pattern of 
a reduction in claims, resulting in a 


decrease in medical malpractice 
insurance premiums. Nothing has 
been presented, however, to 
affirmatively bring about an 
immediate decrease in premium 
costs. 


How Is Patient Affected? 


In what manner does all this 
legislation affect the patient who 
suffers an injury resulting from the 
negligence of a “health care 
provider?” The latter has been 
defined as a hospital, physician, 
chiropractor, naturopath, licensed 
nurse, nursing home, physicians’ 
assistants, physical therapists and 
assistants. 

Section 395.18 of the Florida 
Statutes, entitled “Internal Risk 
Management Program,” provides 
various procedures for the 
settlement of an injury or adverse 
incident that may have occurred to 
a patient. Each facility (hospital) 
shall establish a medical incident 
committee. After investigation that 
committee shall make a 
determination as to whether the 
injury is compensable, and the 
amount that should be paid. It may 
tender an offer to the patient of 
treatment and services without 
charge, and may offer compensa- 
tion to the patient. The procedure 
for making such offer and the 
manner of acceptance are 
succinctly set forth in subdivisions 
(7), (8) and (9) of the section, 
limited to a sum of $250,000 for 
general damages. Similar 
procedures have been invoked for 
claims against the physician. 

If the committee determines that 
the injury sustained is compensable 
and the physician or health care 
facility disagrees with the finding, 
the disagreement is then submitted 
to a binding arbitration. Although 
the’ injury to the patient is the 
primary factor he, nevertheless, 
mutely sits by while others 
determine if he is entitled to 
compensation. The collateral 
source rule affects the amount 
received by the injured patient. All 
compensable amounts received 
from sources that may have been 
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obtained by dollar outlay by the 
patient inure to the benefit of the 
health care provider's carrier. In 
essence, the legislature has 
standardized recoveries, itemized 
verdicts and authorized structured 
payments for verdicts in excess of 
$200,000. It remains to be seen 
whether all this legislation 
contravenes the provisions of the 
constitution. The tendency appears 
to be toward removing medical 
malpractice suits from the 
courtroom arena to administrators 
and arbitrators, which in effect may 
serve to destroy the rights of 
citizens to litigate their grievances 
unhampered by opinions of 
“hearing boards.” 


A Fairer Approach 


How then (a) can the interests of 
the public best be served, (b) are 
fair and reasonable medical 
malpractice insurance rates 
maintained, and (c) what measure 
of contribution should be made by 
insurance carriers to help solve the 
problems. 

A sound approach would be to 
maintain our legal structures by 
allowing the injured party first to 
resolve the question of liability 
before a court and jury. This 
procedure maintains our standard 
of justice and eliminates the 
“professionals” from fixing 
standards of liability. The vital role 
remains with the people, the jury. 
However, once liability has been 
established, a panel should then be 
created in accordance with 
legislative guidelines that will 
include physicians, laymen and 
other professionals for binding 
arbitration as to damages. In a 
criminal case, the jury determines 
guilt or innocence, while the court 
imposes the sentence. And so, in 
malpractice suits, the jury’s role in 
fixing standards of behavior must 
remain inviolate. 

An added factor could be 
considered for adoption. At the 
time a malpractice suit proceeds to 
trial on the question of liability, the 
contesting parties should be 
afforded the option to preclude the 
secondary factor of arbitration as to 
damages by a stipulation of 
settlement. This was recently 
employed in a trial part of the 
Supreme Court of the State of New 
York, Queens County, before 
Justice Leonard L. Finz. The court 
had before it a classical personal 
injury suit with the familiar 


THE FLORIDA BAR JOURNAL 


4 
{ 
¢ 
| 
yet 
t 
git 
| 
538 


combination of heavy injuries, 
extremely questionable _ liability 
and an insurance policy in the 
limited amount of $100,000, which 
could have been well under the 
exposure the defendant faced. The 
attorney for the insurance company 
at a pretrial conferénce made a 
startling offer. With the permission 
of Mr. Justice Finz, part of the 
colloquy of that meeting is quoted: 
Defense Attorney: “Your Honor, my office 
would not be interested in a straight offer. I 
would ask, however, whether you would 
consider a ‘contract’?” 

The Court (incredulously): “What!” 
Defense Attorney: “No, Judge - I think you 
misunderstand. What I mean is that my 
company is prepared to enter into a contract 
with the plaintiff that would fix the low and 
high limits of payment depending upon the 
jury’s verdict as to liability.” 

After prolonged negotiation, 
both sides agreed that the “low” 
would be fixed at $25,000 and the 
“high” at $75,000. A trial of liability 
alone was then to be held, the 
outcome of which command the 
payment of $25,000 if plaintiff lost, 
or not more than $75,000 if plaintiff 
won. Each side stipulated as to a 
waiver of their right to appeal 
concerning the amount. Each, 


however, reserved his right to 
appeal on the issue addressed to 
liability. In this instance, the jury 


returned a verdict for the 
defendant. Shortly thereafter 
plaintiff received a check for 
$25,000 as agreed upon. 

The “high-low” agreement, for 
lack of a better term, actually 
worked. The plaintiff, although 
disappointed, received a most 
welcome palliative. The defendant, 
prepared to pay the “high” if need 
be, especially in view of a 
somewhat more than dubious 
exposure, was most relieved at 
being chargeable only with the 
“low.” And so, providing hoth sides 
with some “share of victory” the 


following observations were 
offered: 


How High-Low Contract Works 


The “high-low” contract could be 
employed in those medical 
malpractice suits in which: 

(a) the liability of the physician is 
a sharply disputed issue and 
damages are substantial; 

(b) causation and damages are 
sharp issues; 

(c) the damages coupled with a 
reasonably anticipated verdict, 


personal liability; 

(d) both plaintiff and defendant 
for reasons best known to 
themselves, do not want to place 
the entire outcome of the case upon 
the vicissitudes of a trial. 

These are some of the advantages 
to the use of the “high-low” contract 
approach: 

(1) It limits exposure to what 
otherwise could result in a huge 
verdict, thereby benefiting all 
policy holders whose premiums are 
determined on a loss ratio 
computation. 

(2) It protects the defendant from 
crushing personal liability beyond 
policy limits. 

(3) It removes bad faith 
allegations and subsequent 
litigation spin-offs. There have 
been frequent claims against 
carriers by reason of bad faith in 
refusing to meet an offer to settle a 
case within policy limits. 

(4) It obviates a trial on damages 
where liability is the key issue with 
its resulting savings of time of the 
courts, attorneys, litigants, 
witnesses and jurors. 

(5) It precludes appeals 
addressed to inadequacy or 
excessiveness of verdict amounts, 
thus reducing the caseload of our 
appellate structures. 

(6) It eliminates compromise 
verdicts with their resulting onerous 
and unjust impact upon one side or 
the other. 

(7) It forces jurors to focus on 
fault or causation only, leaving the 
verdict amounts to be determined 
by experienced attorneys with 
assistance from the court during 
pretrial procedures — all of whom 
possess a deep understanding and 
grasp of the medical damage 
aspects of the case. 

(8) It guarantees a recovery by 
even the losing party without 


altering the substantive law of the 
state. Society in general becomes 
the beneficiary despite the 
payment of the “low” amount by 
the carrier that can perhaps better 
withstand the “low” payment than 
the individual loser who receives 
nothing toward his medical and 
economic loss. And this concept is 
wholly consistent with today’s no- 
fault climate. 


(9) It encourages finality to a case 
without the peripheral expenses of 
interest and other costs which are 
reflected in higher premiums. 


(10) It establishes an atmosphere 
of conciliation and negotiation and 
thus furnishes a climate for 
“straight” settlement, even where 
the “high-low” approach is 
rejected. 


It would be unrealistic not to 
consider some of the disadvantages 
of the controlled contract concept: 


(1) It may tend to encourage 
litigation if plaintiffs know they can 
recover even should they lose. 
From a realistic standpoint, 
however, since the procedure 
would be used only in serious injury 
cases, the likelihood is that such 
actions will be prosecuted despite 
poor liability. The decision to limit 
liability lies with the insurance 
company. If it feels it is on 
absolutely sure grounds, it can 
reject the plan. 

(2) It commands payment in 
every case, despite fault. And yet, it 
has not proved unsuccessful under 
the automobile “no-fault” concept. 

(3) It suggests a form of 
“gamble” which some might find 
morally unacceptable. 

Weighing the pros and cons, the 
weight of the argument in behalf of 
the “‘high-low’’ contract is 
overwhelming. 
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MEDICAL MALPRACTICE 


Special Findings 

Judge Finz, an innovator in the 
New York Court systems, and an 
adjunct professor of law at New 
York Law School, reflected upon 
the employment of this “high-low” 
method in the very sensitive area of 
medical malpractice suits. He 
urged this procedure as a useful 
implement in the settlement 
process. He succinctly observed 
that (a) liability is always in dispute 
as every doctor vociferously denies 
the slightest inference of 
malpractice; (b) exposure is 
normally a major consideration 
since the usual developing injuries 
and sequelae are severe and 


permanent; (c) the doctor or 
hospital charged is often 
considered to be a _ target 


defendant. This procedure would 
limit the exposure should the 
plaintiff win and still guarantee 
some return to plaintiff should he 
lose. The use of special findings, by 
the submission of two questions to 
the jury, is also urged: 

(1) Did the doctor deviate from 
accepted medical practice in 
treating the plaintiff? If the answer 
is “Yes,” then - 

(2) Was the deviation from 
accepted medical practice the 
proximate cause of plaintiff's 
injury? If the answer is “Yes,” 
plaintiff will have prevailed and is 
entitled to the high sum agreed 
upon. If the jury’s answer is “No,” 
the plaintiff would receive the low 
sum. 

The jury’s attention is directed 
solely to the question of liability 


without being hindered by the 
troublesome and difficult question 
of damages which oft times tends to 
confuse and compromise a jury’s 
verdict. 

What further role the 
insurance carrier maintain to solve 
the terrible dilemma that has 
caused unrest and created anxiety 
in both the medical and legal 
professions relating to litigation in 
the medical malpractice field? 
Insurance companies in many states 
have refused to renew medical 
malpractice insurance policies. In 
other instances, some companies 
have attempted to increase 
premiums of its insured doctors as 
much as 400%. Certain medical 
specialists would be _ charged 
premiums in the area of $25,000 to 
$40,000 per year! As a result, many 
of the physicians are foregoing their 
specialities to seek other fields 
where they can more easily avoid 
being a target. Some states have 
sponsored legislation directed 
toward minimizing the impact of 
proliferation of malpractice 
lawsuits. 

Insurance rates should not be 
uniformly set, without primary 
consideration of those unable to 


afford them. Semi-retired doctors 
and young physicians should not be 
forced out of practice by 
confiscatory rates. One solution 
offered that may have merit is to fix 
rates at a percentage of income. In 
this manner the active practitioner 
who is more exposed to liability will 
pay a higher premium than his less 
active colleague. Carriers, in 
addition, might well offer a 
measure of contribution. In the era 
of falling security values much of 
the losses insurance companies 
complain about are investment 
reverses. When their portfolios 
were expanding and showing great 
profits, not one company offered to 
reduce premiums. The position 
they now take is patently unfair 
because their portfolio _ profit 
picture is bleak and the pendulum 
has swung to a low point to show 
losses, which they seek to offset by 
increasing premiums in geometric 
ratios. 

The total public interest might 
better be served with residual 
benefits to all participants by a re- 
examination of medical-legal 
malpractice problems. This effort 
would help to preserve our time- 
honored system of justice. oO 
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News and Notes 
Lawyers’ Title Guaranty Fund 


EDP DEMONSTRATION FOR LAKE COUNTY 
ATTORNEYS... Fund members and stockholders 
and subscribers of Lawyers’ Title Services, Inc., 
who reside in Lake County, met at Fund 
Headquarters in Orlando on September 16 for a 
demonstration of LTS’s computerized title 
information system and a status report on LTS’s 
building of title information records for Lake 
County. At the meeting a 15-member LTS 
Advisory Board for Lake County was elected with 
Fund member Philip C. Gorman of Leesburg 
named as chairman. 


LTS-PALM BEACH COUNTY BRANCH ... On 
September 30, Lawyers’ Title Services, Inc., of 
Palm Beach County merged into and became the 
Palm Beach County Branch of Lawyers’ Title 
Services, Inc., a subsidiary of The Fund. The office 
of the branch is located at Suite 103, 307 North 
Dixie Highway, West Palm Beach, Florida 33401. 
The telephone number for that office is (305)833- 
0881. The branch manager is James W. Gustafson. 


MEMBER MEETINGS .. . Approximately 50 
Collier County Fund members were present at the 
Naples Bath and Tennis Club at the Collier County 
Fund meeting and luncheon on September 21. Also 
present was 20th Circuit Trustee William L. 
Stewart, Fund President Paul B. Comstock, Fund 
Senior Vice President Harold A. Drees, Fund 
Assistant Vice President Walter R. Beales III, and 
Fund Area Field Representative Harry K. 
Holcomb, who served as master of ceremonies. 


That evening a Fund member dinner meeting 
was held for Lee and Charlotte County Fund 
members in Ft. Myers. Also joining the group was 
Field Attorney Dwight A. Whigham. Fifty-five 
attorneys were present at this meeting. 

At both meetings Mr. Comstock spoke on “New 
Developments in The Fund and Services to 
Enhance Real Property Practice.” Mr. Beales 
discussed “How to Use Your Fund More 


Effectively” and Mr. Drees reviewed recent 
legislation and case developments affecting real 
property law. 

At a Fund member meeting for the 11th Circuit 
held in Sarasota on September 30, 82 Fund 
members were present to hear talks by Messrs. 
Comstock, Beales, Drees and Trustee James J. 
Drymon. Also, present were Field Attorneys John 
C. Manson and William M. Hereford; Rollo W. 
Simonds, Manager of Record Title Company and 
Thomas R. Culler, Jr., Manager of Lawyers’ Title 
Services, Inc. of Manatee County. 


TITLE NOTE BY A FUND ATTORNEY... 
“Unrecorded Instruments and Priorities” 


An unrecorded deed affecting title to real 
property is valid as between the parties and those 
claiming under the grantees. Black v. Skinner Mfg. 
Co., 43 So. 919 (Fla. 1907). It would also seem to 
follow that an heir or devisee of the grantor would 
be bound by the unrecorded instrument given by 
the deceased grantor and would take nothing as 
heir or devisee since they are not purchasers for 
value who are entitled to protection under the 
recording act. But a bona fide purchaser from such 
heir or devisee or from the personal representative 
would be entitled to rely on and be protected as 
against the grantee of an unrecorded prior deed. 
Emerson v. Ross’ Exrx., 17 Fla. 122 (1879). These 
situations assume that there is no one in possession 
of the property and that the purchaser for value 
had no actual knowledge of the unrecorded prior 
transaction. 

As between the grantees from the same grantor 
involving the same property the one to whom 
delivery was made last will prevail over the first if 
at the time of delivery to the second grantee the 
deed to the first grantee was not properly 
recorded. This again assumes that the second 
grantee had no actual knowledge of the first 
transaction and there was no one in possession of 
the property. Van Eepoel Real Estate Co. v. 
Sarasota Milk Co., 129 So. 892 (Fla. 1930). 

In some jurisdictions the grantee who records his 
deed first prevails against the other regardless if the 
first grantee recorded his deed prior to or 
subsequent to the delivery of the deed to the 
second grantee. But this is not so in Florida. In 
Florida the rights under the junior deed are 
superior to those held under the senior deed even 
though the senior deed is recorded prior to the 
record of the junior deed. 

The principles expressed above apply whether 
the instrument is a deed, a mortgage, a lease or 
other instrument affecting the legal title to real 
property. 

By Staff of Lawyers’ Title Guaranty Fund 
Advertisement 
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Adventures 


in the New 
Principal and Income Law & 


By Charlies E. Early 


Charles E. Early, received the J.D. degree 
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Board of Governors of the Junior Bar Section 
of The Florida Bar and is a past president of 
the Sarasota County Bar Association. He has 
chaired several committees of the Real 
Property, Probate and Trust Law Section 
and for two years has been director of the 
Probate and Trust Law Division of that 
section. He is author of “The Need for Legal 
Nurses,” Cas—E AND CoMMENT, Sept.-Oct., 
1969, at 34. He is a Fellow of American 
College of Probate Counsel. 


542 


= 


Among the laws passed in 1974 
and referred to broadly as the new 
Probate Code was a new principal 
and income law. This law was 
amended slightly by the 1975 
Legislature, although a bill was 
introduced in the 1976 session to 
make additional changes, no vote 
was taken on it. 

Just as Florida's old principal and 
income law was based upon the 
Uniform Principal and Income Act 
of the 1920’s, the present act is 
based on the Revised Uniform 
Principal and Income Act, adopted 
by the Commissioners on Uniform 
Laws in 1962. In fact, many of the 
sections of the new Florida law are 
taken verbatim from the Revised 
Uniform Principal and Income Act 
- even some that are not too well 
drafted. 

The new law is a substantial 
improvement over the old. For the 
most part it spells rather clearly 
what is principal and what is 
income. It answers many questions 
that previously had not been 
answered or had been answered 
inadequately. Its application to 
estates is much more readily 
apparent than is the former act's. 
Section 738.05 specifically provides 
that all expenses in connection with 
the “settlement” of an estate are 
charged against principal; and, 
unless the will provides otherwise, 


income shall be determined in 
accordance with the same rules as 
trusts. Estate income, even income 
on assets sold to pay debts, 
expenses of administration and 
taxes, retains its character as income 
when it is distributed to a trust — 
even an inter vivos trust. 

A grantor or a testator, under 
$738.02, can provide that principal 
and income can be determined in 
such manner as he may desire; or he 
can give the trustee discretion in 
allocating items as between 
principal and income. Since the 
Florida law seems clearly to say that 
such a grant of discretion would 
allow the trustee to allocate in a 
manner different from that 
otherwise required by the act, a 
grant of such discretion may, in 
certain instances, create adverse tax 
consequences, as in a marital trust. 

Stock dividends and capital 
gains, including capital gains 
dividends on mutual funds, are 
principal under $738.06 and 
$738.12. No provisions shall be 
made for amortization of bond 
premiums or for accumulation for 
discount. Generally, reserves for 
depreciation are not allowed. One- 
half of the trustee’s regular 
compensation (whether computed 
on principal or income) and 
attorney's fees on periodic judicial 
accountings are charges against 
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income. Income taxes (except taxes 
on capital gains) are paid from 
income. 

The provisions in regard to 
underproductive 


property and 
obligations purchased at a discount 
are too involved for an article of this 
size, but they should be carefully 
examined by anyone who has a 
problem concerning such property. 
The act applies to all trusts and 
estates after July 1, 1976, regardless 
of the time the trust was established 
or the time the asset was acquired. 

Although the new principal and 
income law is admittedly an 
improvement, there are still areas 
where unintended injustices can 
result. 


A Texas Cadillac 


A supposedly true story out of Dallas 
concerns a man who saw a newspaper 
advertisement of an estate that had a 1975 
Cadillac Seville for sale with a listed price of 
$50. He called the number given in the ad to 
question the actual price, because it seemed 
an obvious misprint. He was informed by the 
seller of the car that, no, it wasn’t a misprint 
and that the price was only $50. Being 
mindful of the old tax practitioner's rule that 
“If it’s too good to be true, it isn’t,” he next 
inquired how badly the car had been 
damaged in “the accident.” Again, the seller 
surprised him by saying the car had not been 
in an accident but, on the contrary, was in 
very good condition. Still not convinced, but 
curious, the caller made an appointment to 
see the car. 

Sure enough, the car was really a 1975 
Cadillac Seville in excellent condition. He 
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drove the car and had it examined by his 
mechanic. Knowing there must be a catch 
somewhere, he inquired on the ability of the 
seller to convey a good title. The seller 
assured him that the car belonged to her 
deceased husband and she had a good title 
certificate along with a certified copy of 
letters of administration appointing her as his 
personal representative. Still thinking there 
must be a gimmick somewhere, the caller, 
nevertheless, paid the $50 and received a 
properly endorsed title certificate. Finally, 
he said, “I have just one question.” 

At this point the seller interrupted him, “I 
know what your question is. You want to 
know why I have sold this 1975 Cadillac 
Seville in perfect condition for only $50. 
Well, as I told you, my husband died and has 
appointed me the personal representative of 
his estate. In his will he gave me the power to 
sell, in my discretion, all of his assets. The 
will also gave to his secretary this Cadillac 
car ‘or the proceeds of any sale thereof.” 


As I read over the new Principal 
and Income Act, Chap. 738, Fla. 
Stat., and remembering the 
foregoing story, I recalled a similar 
situation. 


A Noteworthy Widow 


A second wife was the trustee of a trust 
created by her deceased husband. She was 
also the income beneficiary for life; and, as 
would be expected, the remaindermen were 
the children by his first wife (whom the 
widow considered never really fully 
accepted her). 

Under the trust, the trustee had the usual 
broad power of investment and was not 
restricted to investments authorized by law 
for fiduciaries. Under these investment 
powers she purchased a $25,000 note 
payable in a lump sum 15 years from its 
execution. The note-bore 10% interest, but the 
payer had the right to defer interest 
payments up to 10 years, when all the 
deferred payments would become due. At 
the time of the purchase, the note was five 
years old and five years of interest ($12,500) 
had been deferred. The note was adequately 
secured by a mortgage on a $50,000 building 
which was under lease for 20 years to a well 


established national corporation. The trustee 
purchased the note for $35,000 and fully 
reported the purchase in her next annual 
accounting filed one month later. All the 
remaindermen were given a copy of the 
accounting. 


Section 738.01(2) provides that in 
a purchase the inventory value is 
“the cost of the property purchased 
by the trustee.” Since the trustee 
paid $35,000 for it, the $35,000 is the 
inventory value for the note. 

Under $738.12 relating to 
unproductive property, it is 
provided that, if any portion of the 
principal does not yield in any year 
2% of its inventory value, the trustee 
shall pay from principal such 
amounts as to cause the income 
beneficiary to receive 4% of the 
inventory value of such property. 
Notice that the trustee is not 
required merely to pay such 
amount as is necessary to bring it up 
to the 2% but to 4% (twice the 2% 
minimum). 

One year after purchasing the note, the 
trustee found that, alas, not only did this note 
not yield to the income beneficiary 22 in that 
year, it did not yield anything. Therefore, 
under §738.12 the trustee is forced to pay 
herself, as income beneficiary, 4% of the 
$35,000 inventory value of the note, or 
$1,400. The next year she is again surprised to 
find the note did not yield 2%, and again she 
pays herself $1,400. This goes on for five 
years. At the end of that term she has paid to 
herself $7,000 under the unproductive 
property rule. Then the deferred interest on 


the note becomes due and payable - all ten 
years of it, or $25,000. 


Although §738.04(2)— relating to 
administration of estates and assets 
becoming subject to a trust by 
reason of a_will—would have 
required interest accrued up to the 
time the note became subject to the 
trust to be principal, subsection (3) 
of the statute, which relates to all 
other cases, provides “any receipt 
from an income producing asset is 
income even though the receipt was 
earned or accrued in whole or in 
part before the date when the asset 
became subject to the trust.” 

Thus all of the $25,000 is income 
when it is received. This is so, in 
spite of the fact that $12,500 of this 
interest had accrued prior to the 
purchase of the note and was the 
cause of a large premium being 
paid for it. This then gives the 
income beneficiary a_ total of 
$32,000 in income she had received 
in slightly more than five years ona 
$35,000 investment. This exceeds 
18% per year. 

One would normally assume, 
when all of the deferred interest is 
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paid, that the income beneficiary 
should reimburse principal at least 
for the $10,000 premium paid for 
the note over its face value. There is 


nothing, however, in §738.07 
relating to bonds or similar 
obligations purchased at a 


premium.Nor is there anything else 
in that act which requires such an 


equitable result. In fact, §738.07 
specifically prohibits amortization 
of bond premiums. 

Also, it would be naturally 
assumed that the income 
beneficiary having received 
income at a rate in excess of 18% a 
year would have to refund to 
principal the $7,000 she received 
because the property was 
“unproductive.” Section 738.12 
relating to underproductive 
property makes no provision for 
such a refund, nor does any other 
portion of the act. 


reports 
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Offering specialized treatment programs for 
individuals displaying psychological, 
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a private psychiatric facility 


In a final attempt at an equitable 
result, one might fall back on 
§$738.02(1), which requires that the 
trust be administered with “due 
regard to the respective interest of 
income beneficiaries and 
remaindermen.” It would certainly 
seem that little regard was given to 
the interest of the remaindermen in 
this situation. However, §738.02(1) 
goes on to state: “A trust is so 
administered [i.e. with due regard 
to such respective interests] with 
respect to allocation of receipts and 
expenditures,” if the allocations are 
made to principal or income in 
accordance with the provisions of 
the act. Here, the trustee very 
carefully followed every detail of 


the act. 

After ten years of deferred income is 
received, the trustee decides to sell the note. 
And, since all of the deferred income has 
been received, the note sells for par 
($25,000). The $25,000 received is principal; 
and the inventory value of $35,000 is written 
off, thus leaving a principal shortage of 
$10,000. Principal will have lost $10,000 on 
the investment, and income will have made 
$32,000 in slightly over five years. 


The new principal and income 
law is at almost every juncture 
income-oriented. For example, 
under $738.07, if a business makes a 
profit, the profit goes to income. If 
it has a loss, the loss falls on 
principal. If the business has 
inordinate profits for ten years, then 
has a large loss on the 11th year 
followed by ten more years of 
inordinate profits, the loss suffered 
by principal cannot be recouped 
from the prior or subsequent years’ 
profits. If a bond or other similar 
obligation is purchased at a 
premium, there is no way the 
premium can be recaptured by 
principal. But under §738.02(2), if it 
was purchased at a discount, the 
amount of the discount probably 
will be paid to income out of 
principal. 

The justification for favoring 
income over principal is that, in 
most cases, the income beneficiary 
is the prime object of the grantor’s 
bounty. However, the foregoing 
little adventure shows how the 
interplay of several of these 
income-favoring provisions in the 
law can result in a gross miscarriage 
of justice. 

The new principal and income 
law will undoubtedly be changed. 
Hopefully the inequities and areas 
of confusion can be rectified so that 
it can be the fine contribution to the 
law of this state which it was meant 
to be. o 


THE FLORIDA BAR JOURNAL 


i 
a 
« 
4 
‘ 
- 


Can you 


afford the age 
medical 


This is truly an age of medical miracles. But your 
hospital or major medical insurance may 
not be enough to cover today’s sophisticated and 
costly medical care. 


The new Florida Bar Super Major Medical Expense 
Plan gives you that extra protection ... up to 
$250,000 in medical benefits for you, your 
dependents and your employees, over and above 
your existing insurance. The cost is low 
and issue is guaranteed. 


Write or call for full details today! 


Poe &Associates, inc. 

P.O. Box 1348/Tampa, Florida 33601 
Telephone 813-228-7361 
WATS 1-800-282-0593 
Administrators for 
The Florida Bar insurance plans 


: Poe & Associates, Inc. 
i P.O. Box 1348 
Tampa, FL 33601 


i I'd like details on the new Florida Bar Super 
i Major Medical Expense Plan. 


® 


oO > 
= a 
< a 
o 
o 


State Zip : 


VOLUME 50, NUMBER 9, NOVEMBER 1976 


545 


Florida’s Designation Plan 
After One Year 


By Earl B. Hadlow and William O. E. Henry 


Florida’s “Specialization” plan 
has come a long way since it was 
finally approved by the Florida 
Supreme Court on October 7, 1975. 
(319 So. 2d 1.) This report tells what 
has happened during the plan’s first 
year. 

The concept of the plan as 
approved by the court after several 
years of study by The Florida Bar is 
quite simple. The purpose of the 
plan is to permit members of The 
Florida Bar to inform the public 
concerning areas of law practice in 
which the members have 
substantial experience or 
education. 

Under the plan, a member is 
eligible for permission to designate 
areas of practice if he has been 
engaged in the practice of law for at 
least three years and if during the 
three years preceding his 
application for permission he has 
had substantial experience in each 
area of practice listed in the 
application. A member is not 
eligible to designate more than 
three areas of practice at any one 
time in addition to the designation 
of general practice. The three-year 
requirement may be waived upona 
showing of specialized post- 
graduate education or concentrated 
specialized experience in a 
particular area of practice and 
under other specified circumstan- 
ces. 

Designation is limited to the 
following 21 approved areas of 
practice: Administrative and 
governmental law; admiralty; anti- 
trust and trade regulation law; 
appellate practice; bankruptcy; 
consumer law; corporation and 
business law; criminal law; 
environmental law; estate planning 
and administration; family law; 
international law; labor law; patent, 
trademark and copyright; personal 
injury and wrongful death; real 
property law; registered general 
practice; securities law; taxation; 
trial practice; and workmen’s 


compensation. Securities law was 
not one of the original 20 approved 
areas but was added later. To 
designate registered general 
practice requires three years of 
practice and there is no waiver of 
such requirement; the designation 
general practice is not considered 
one of the three areas of practice 
and, therefore, any member may 
designate general practice. 

A member having permission to 
designate areas of practice may do 
so by listing the areas on his 
letterhead, business card, office 
door, in the yellow pages of the 
telephone directory, in approved 
law lists and by other means 
approved by the Board of 
Governors of The Florida Bar. 

A member’s right to designate an 
area of practice continues for three 
years from the date of the letter of 
permission. A member is eligible to 
renew his right to designate if 
during the three-year period he has 
devoted at least 30 hours to 
approved continuing legal 
education in each area for which 
renewal is sought. 

The plan is being administered 
by a Designation Coordinating 
Committee appointed by the 
president of The Florida Bar with 
the approval of the Board of 
Governors. The chairman is 
appointed by the president. The 
Board of Governors retains primary 
authority with respect to the plan. 

Members of the committee are 
Earl B. Hadlow, Jacksonville, 
chairman; Barry R. Davidson, 
Miami; William O.E. Henry, 
Lakeland; A. Obie Stewart, Palm 
Beach; Ruth Fleet Thurman, St. 
Petersburg; Thomas L. Wolfe, 
Miami; and Joel H. Sharp, Orlando, 
board liaison. William H. Shields, 
Fort Myers, former chairman of the 
Specialization Committee, was one 
of the original members of the 
DCC. Additional members, subject 
to court approval of increased 
membership, are James Roland 


English, Tallahassee; Arthur Ivan 
“Buddy” Jacobs, Fernandina 
Beach; S. Austin Peele, Lake City; 
Stephen A. Rappenecker, 
Gainesville; and Peter W. Zinober, 
Tampa. 

The DCC was forced to meet 
frequently during the plan’s first 
year, particularly in the beginning 
when telephone directory printing 
deadlines made immediate 
implementation highly desirable. 
Immediate implementation was not 
easy. 

The plan contemplated that 
applications would be used to 
obtain permission to designate. A 
form of application had to be 
prepared and adopted. Could the 
Bar headquarters’ staff process 
applications as they came in, or 
would it be necessary to process 
applications on a monthly, 
quarterly, or other periodic basis? It 
turned out that the staff could 
process applications on a daily 
basis. This meant that the date of 
the permission letter would start the 
three-year period during which the 
30 hours of approved continuing 
legal education must be obtained as 
a prerequisite for renewal 
permission. It was determined that 
the permission form itself would 
not be suitable for framing because 
the plan did not contemplate any 
public display of the permission 
document. 


Yellow Page Deadlines 


The application and permission 
documents could not be prepared 
quickly enough to meet the first 
telephone directory printing 
deadlines, so emergency forms 
were prepared and disseminated. 
The plan contemplated that notice 
in telephone directory yellow pages 
might be printed advising the 
public that The Florida Bar had not 
certified anyone as an expert in any 
area of law and that a designated 
lawyer was not necessarily more 
expert or competent than any other 
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lawyer. It developed that the cost of 
such notice in every telephone 
directory would take a big bite out 
of the treasury of The Florida Bar so 
the notice appears in the form set 
out in the court opinion only in a 
limited number of directories. An 
abbreviated notice appears free in 
the newer directories in Southern 
Bell territory and in localities served 
by some of the other telephone 
systems. 


The substantial experience 
needed as a basis for eligibility of a 
practitioner to designate an area of 
the practice of law is that kind and 
volume of representation of clients 
that after a period of three: years 
gives the practitioner reasonable 
proficiency in the area. The volume 
of experience need not constitute 
more than one-third of the 
member’s practice and may be less 
than one-third if it provides 
reasonable proficiency. 

The telephone directory printing 
schedule also caused many lawyers 
with slightly less than three years of 
practice to seek waivers from the 
three-year requirement so that they 
could meet the printing schedule. 
Admittedly, three years is an 
arbitrary period of time but the 
DCC generally has felt that there is 
no substitute for actual experience 
and has been reluctant to grant 
waivers. A number of waivers have 
been granted upon a showing of 
specialized postgraduate education 
or concentrated specialized 
experience which was deemed 
equivalent to three years of actual 
practice. For example, the DCC has 
authorized the staff to grant an 
automatic waiver for a lawyer to 
designate taxation when he has 18 
months’ substantial experience in 
the practice of tax law and he is the 
holder of the graduate degree, 
Master of Laws in Taxation. 


Approved Courses 


Many of the most knotty 
problems have been concerned 
with “approved continuing legal 
education.” The plan contemplates 
that the requisite CLE will enhance 
the proficiency of the lawyer. To 
help the DCC and the staff 
determine which courses to 
approve, and how much hourly 
credit to allow for each, an advisory 
committee was appointed for each 
of the 21 approved areas of 
practice. The advisory committees 
are made up of expert and 
knowledgeable practitioners in 
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their respective areas of practice. 
The advisory committees have 
made it possible for the staff and 
the DCC to make determinations 
about hundreds of courses offered 
in Florida and elsewhere and have 
generally been helpful to the DCC 
in making numerous decisions 
about the implementation of the 
plan. 


In general, courses put on by The 
Florida Bar and its committees and 
sections, as well as by the Practicing 
Law Institute and other recognized 
CLE organizations, have been 
approved for designation plan 
credit. Also, in general, one hour of 
the approved CLE course is 
equivalent to one hour of credit 
toward the required hours. The 
number of hours of continuing legal 
education required for renewal is 30 
for each area designated by the 
member. 


When a course is approved for 
credit in more than one specified 
area and a member who takes the 
course has designated two or more 
of those areas, he may choose one 
area to which all the credit will be 
applied or may choose to apply 
specified parts of the credit to each 
of two or more areas. For example, 


a lawyer designating trial practice 
and also personal injury and 
wrongful death who takes a course 
approved for ten hours of credit in 
those areas may allocate all ten 
hours to either personal injury and 
wrongful death or to trial practice, 
or he may allocate five hours to trial 
practice and five hours to personal 
injury and wrongful death; or he 
may make some other allocation 
but he cannot have more than ten 
hours of credit for that one course. 


One difficult problem faced by 
the DCC was what to do about very 
elementary courses. Should any 
credit be given for such courses 
since the plan contemplates that 
CLE will enhance the proficiency 
of the lawyer? The obvious 
problem is that a course which is 
elementary for one lawyer and 
would not enhance his proficiency 
may enhance the proficiency of 
another lawyer. At this point, the 
DCC has opted, with some 
misgivings, to let the individual 
lawyer decide whether the course 
has enhanced his proficiency. 

In fact, the administration of the 
Florida designation plan operates 
on the honor system. The Florida 
Bar does not have a staff to 


UNIQUE TAX SHELTER 


Especially structured to offer maximum tax 
savings. A hi-leveraged (four to one) motion 
picture tax shelter, that will not be affected 
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FLORIDA'S 
DESIGNATION PLAN 


investigate all applications for 
designation to determine whether 
there has been substantial 
experience in each of the areas 
designated. In granting waivers, the 
DCC has found it necessary to rely 
upon the representations of the 
lawyer seeking the waiver. The 
Florida Bar cannot maintain 
records of all CLE credit given to 
individual lawyers and therefore 
will not be able to verify the 
claimed 30 hours of credit in each 
area on the renewal applications. 
There may be a few lawyers who 
will cheat. Some of these may be 
caught and disciplined under the 
grievance procedures. Already, it 
has come to the attention of The 
Florida Bar that some lawyers have 
designated areas in which they, in 
fact, did not have substantial 
experience. Other lawyers have 
checked in at CLE courses but did 
not stay for the full day. 
Investigations are being made and, 
in due course, there will be 
disciplinary proceedings. 

At October 8, 1976, 5,891 
members of The Florida Bar had 


designated one or more areas. The 


breakdown is as follows: 
administrative and governmental 
law, 447; admiralty, 110; appellate 
practice, 326; antitrust and trade 
regulation law, 52; bankruptcy, 157; 
consumer law, 45; corporation and 
business law, 1,842; criminal law, 
772; environmental law, 121; estate 
planning and administration, 1,884; 
family law, 1,234; international law, 
80; labor law, 111; patent, 
trademark and copyright, 29; 
personal injury and wrongful death, 
1,628; real property law, 2,219; 
registered general practice, 1,339; 
securities law, 56; taxation, 558; trial 
practice, 2,081; and workmen’s 
compensation, 641. 

The continuing legal education 
required to renew permission to 
designate must be taken on or after 
the date of permission to designate 
and within three years after that 
date. However, if in an application 
for renewal permission a member 
requests a waiver of the 
requirement of 30 hours during that 
period, continuing legal education 
received before the date of 
permission may be considered with 
other factors pertinent to the 
propriety of a waiver. 


The DCC has granted a number 
of advance waivers to lawyers who 
had taken approved CLE courses in 
late 1975 and early 1976 shortly 
prior to the date of their permission 
letters so that they would know how 
much additional CLE was expected 
of them for renewal purposes. 


A continuing problem faced by 
the DCC concerns CLE credit for 
course steering committee 
members, lecturers, workshop 
leaders, and authors. Contributions 
are uneven and it is difficult to 
assess how proficiency has been 
enhanced, but credit has been 
granted on an ad hoc basis. 


The plan permits self-study for 
CLE purposes, and the DCC 
continues to work with individuals 
and bar groups interested in this 
approach. 


Adding New Designations 


There have been a number of 
requests by lawyers for additional 
areas of practice to be approved. 
Among the suggested areas are 
condominium law, immigration 
and naturalization law, aviation 
law, banking law, commercial law, 
eminent domain, juvenile law, 
insurance law, and many others. 
The DCC is giving in-depth study to 
these suggestions, and it is expected 
that the Board of Governors, acting 
upon recommendations of the 
DCC, will revise the existing list of 
approved areas in a manner that 
will be fair to those presently 
designating as well as beneficial to 
the public and the Bar. 

A lawyer who disagrees with a 
decision of the DCC may appeal to 
the Board of Governors, and from 
the Board of Governors to the 
Supreme Court. So far the DCC 
and the staff have reached decisions 
that have been satisfactory to most 
of the participating lawyers: There 
have been only two appeals from 
the DCC to the Board of 
Governors, and both decisions were 
affirmed by the board. 

The proponents of the plan 
believe that a participant may 
concentrate his practice and his 
continuing legal education and 
thereby become more efficient and 
competent in those areas in which 
he had chosen to practice. If this 
premise is true, he would become 
quite expert in his chosen area or 
areas of practice. His greater 
competency and efficiency would 
be beneficial to his clients and to 
himself. 


It appears that the plan may be 
evolving toward what is known asa 
two-tier system. Florida has what is 
known as an availability plan. An 
availability plan is contrasted with a 
competency plan such as the one 
now in effect in California. An 
availability plan permits a lawyer 
with minimum experience in an 
area to inform the public and other 
lawyers of this experience in a 
particular area or areas of practice. 
He is, therefore, available for 
further practice in those areas. No 
one certifies as to his expertise, but 
rather he self-designates his area. 

A competency plan, on the other 
hand, imposes rigid standards for 
certification by some certifying 
group. The plan in California 
applies only to criminal law, 
taxation, and workmen’s 
compensation. Only a_ small 
percentage of the lawyers in 
California are participants in the 
plan. California is planning to 
expand its plan to cover next the 
fields of family, probate, labor and 
bankruptcy law. 

A two-tier plan employs both the 
availability and competency 
concepts. The first tier is based 
upon the availability concept and is 
open to large numbers of lawyers. 
The second tier is open only to 
lawyers who can establish their 
competency before some 
certification body. Oral or written 
examinations may be _ required. 
Thus, in taxation, for example, a 
lawyer may be _ permitted to 
designate the area of taxation to 
inform the public and other lawyers 
that he has had _ substantial 
experience in taxation in exchange 
for his commitment to pursue 
minimum continuing legal 
education in taxation. A more 
experienced tax lawyer who, for 
example, specializes in federal 
estate and gift taxation, may obtain 
the approval of some certification 
group and be certified as a 
specialist in estate and gift taxation. 

Of course, it is only speculation 
about how the Florida plan will 
evolve. Nevertheless, it is true that 
practitioners in some of the 
approved areas are contemplating 
evolution toward the _ two-tier 
system. It is entirely possible that 
some areas of practice may evolve 
toward the two-tier system and 
others may not, as the lawyers 
affected may choose. 


Experience has also indicated 
that some of the provisions of the 


THE FLORIDA BAR JOURNAL 


| 

: 

3 

f 

q 

; 

} 

q 
f 


existing plan should be changed 
and in due course a petition for such 
changes will be submitted by The 
Florida Bar to the Supreme Court. 
The public appears to be confused 
by the areas “general practice” and 
“registered general practice.” This 
confusion should be eliminated in a 
manner which will be satisfactory 
to all affected, including the public. 

The Florida Bar News has 
contained considerable current 
information about the plan. In 
addition, the September 1976 
directory issue of The Florida Bar 
Journal, at page 386, summarizes 
basic information about the plan. 
Requests for information about 
applications and waivers should go 
to Ms. Judy Baldwin, Designation 
Coordinator, The Florida Bar, 
Tallahassee, Florida 32304, 
telephone (904) 222-5286. Requests 
for information about course 
approvals and credit for courses 
should go to Sylvan Strickland, 
Designation Director, at the same 
address and telephone number. 

The American Bar Association 
Committee on Specialization 
reported in May that only 
California, Florida, New Mexico, 
and Texas had plans in operation. 
Arizona, South Carolina, and 
Washington had plans ready for 
implementation and Colorado, 
Connecticut, Idaho, Minnesota, 
New Jersey, Oklahoma, and 
Oregon had plans prepared but not 
yet approved. 

How the Florida plan may evolve 
depends upon many factors, some 
beyond the workings of the plan 
itself. Informing the public through 
telephone directory yellow pages 
and other permitted means will not 
have the same impact unless the Bar 
mounts an effective public relations 
program which causes the public to 
increase its use of lawyers and to 
recognize the need for legal 
services. If the United States 
Supreme Court eliminates all 
restraints on advertising by 
lawyers, then some of the incentive 
for a lawyer to enhance his 
proficiency through CLE in 
exchange for permission to 
designate his areas of practice will 
be removed. Nevertheless, 
knowledgeable experts in 
specialization have indicated that 
the Florida plan may be the best of 
the existing plans and hopefully it 
will evolve into an even better plan 
for the benefit of the public and the 
Bar. O 
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—CURRENT LEGAL LITERATURE— 


New Books of Interest 


“Opening Your Own Law 
Office” contains 107 pages of how- 
to-do-it material excerpted from 
the 490-page volume “Law Office 
Management” by Strong and Clark 
(published in 1974). It answers 
questions lawyers may have on how 
to hire the right secretary, how to 
acquire the right library, how to file 
and index correctly for easy 
retrieval, how to design an office 
for comfort and efficiency, and 
which equipment they should 
acquire and why. Publisher is West 
Publishing Company, 50 West 
Kellogg Boulevard, St. Paul, 
Minnesota 55102. 


Milton R. Wessel in his newly 
published book: The Rule of 
Reason: A New Approach to 
Corporate Litigation (1976, 264 pp, 
$10.95 Addison-Wesley Publishing 
Company, Reading, Mass. 01867) 
pulls no punches in his forthright 
indictment of the tactics that have 
somehow become tradition in 
corporate law. 

Wessel does more than merely 
point out the problem - he offers 19 
tested principles which back up his 
“Rule of Reason” approach to 
solving it. 

An offshoot of The Rule of 
Reason is that it serves as a manual 
of trial tactics. The corporation 
counsel will find it useful in the 
management of company litigation. 
The book also sheds new light on 
how to work with trial counsel and 
with management and scientific 
personnel in controverted 
proceedings. 

@ 

Milestones! 200 Years of American 
Law, by Jethro K. Lieberman, is a 
special Bicentennial book 
dramatizing the pivotal events and 
personalities in America’s legal 
history as selected in nationwide 
balloting by members of the U.S. 
legal profession. 


Beginning with the Declaration 
of Independence and the 
Constitution as the foundations of 
American law, Milestones! moves 
from the historic Marbury v. 
Madison decision of the Marshall 
court through to the shattering 
events surrounding U.S. v. Richard 
Nixon.Eighteen milestone 
decisions plus the Declaration and 
the Constitution, are covered by 
Lieberman. 

Original art in the form of 
sketches, drawings, photos and full 
color paintings pictoralize the 
events and the _ personalities 
featured. 

The book may be ordered from 
West Publishing Company, 50 West 
Kellogg Boulevard, St. Paul, 
Minnesota 55102, $19.95; collectors’ 
edition, $27.95. 

¢ @ 

Right to Counsel in Criminal Cases: 
The Mandate of Argersinger v. 
Hamlin. (Ballinger Publishing 
Company, Cambridge, Mass.) The 
volume deals with the broad 
implications of the U.S. Supreme 
Court’s Argersinger decision in 
extending the right to legal counsel 
to all persons accused of a crime for 
which they may be imprisoned. 
The book contends that 
implementing that 1972 decision 
will require more and better trained 
criminal lawyers, a system for fairly 
compensating lawyers who serve in 
the lower courts, comprehensive 
legal care delivery systems, and 
improved criteria for determining 
when persons are too poor to afford 
a private lawyer. 

Sheldon Krantz, director of 
Boston University’s Center for 
Criminal Justice, directed the 20- 
month Law Enforcement 
Assistance Administration funded- 
study upon which the 900-page 
book is based. Right to Counsels 
five authors, all members of the 
Center for Criminal Justice, are 
calling for a number of reforms to 
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CURRENT LEGAL 
LITERATURE 


make quality legal service 
affordable to both the poor and 


middle income family. Included in. 


their study are Belle Glade, Florida, 
and eight other jurisdictions. 


University of Miami Law Review: 
Volume 30:2 

The University of Miami Law Review is 
published four times a year by students of 
the University of Miami School of Law. 
Subscriptions are available at $12.50 per 
annum. Correspondence should be 
addressed to: University of Miami Law 
Review, University of Miami School of Law, 
Coral Gables, Florida 33124. 
Justice Black, the Fourteenth 
Amendment, and Incorporation by 
Tinsley E. Yarbrough 


Throughout most of his cases on 
the Supreme Court, Justice Hugo 
Black strongly espoused the 
doctrine that the 14th amendment 
made the entire Bill of Rights 
applicable to the states. Professor 
Yarbrough examines the develop- 
ment of that position through three 
major time periods: 


(1) Justice Black’s early years on the 
Court, when he began to formulate 
his position; 

(2) His dissent to Adamson v. 
California, 332 U.S. 46 (1947); and 
(3) His post-Adamson period on the 
Court. 


Twelfth Survey of Florida Law, 
Part Two - Florida Constitutional 
Law by L. Harold Levinson & 
Patricia Ireland 


Recent changes in constitutional 
law reviewed by the authors 
include jurisdiction of the Florida 
Supreme Court and the district 
courts of appeal, substantive due 
process and police power, equal 
protection, zoning, administrative 
due process and taxation. 


Torts by Phylis Kovolick 


The present status of the doctrine 
of comparative negligence is 
discussed, as well as negligence in 
the doctor-patient relationship, 
liability of manufacturers and 
suppliers, and of owners and 
occupiers of land. The discussion of 
automobile tort law includes case 
law alterations of the Florida 


Automobile Reparations Reform 
Act. Governmental immunity, 
intentional torts and the new 


Wrongful Death Act are also 
included. 


Corporate Law and Securities 
Regulation by Tony M. Edwards 
The new General Corporation 
Act (based on the Model Business 
Corporation Act) is discussed in this 
article together with recent court 
decisions dealing with sales of 


assets, rights of shareholders, 
venue, derivative actions and 
officers and directors. Recent 


decisions in the area of securities 
regulation dealing with persons 
liable for illegal sales of securities, 
possible criminal ramifications, 
statutes of limitation, and the role of 
the Department of Banking and 
Finance are also included. 


Retroactive Recovery of Medicare 
Costs and Coverage Overpayments 


The Department of Health, 
Education and Welfare has 
determined that over the past 
several years millions of dollars of 
Medicare funds have been 
distributed to hospitals and doctors 
for services which were either 
medically unnecessary or 
justifiably costly. This article 
focuses on the legal issues involved 
in HEW’s attempts to retroactively 
recover these overpayments. An 
analysis of recent judicial 
developments and _ statutory 
amendments reveals that hospitals 
and doctors have earned 
recognition of their right to due 
process protections when faced 
with administrative attempts to 
recover cost overpayments, but 
that similar due process protections 
have not as yet been extended to. 
cases where questions of medical 
necessity are involved. The author 
identifies the constitutional 
deficiencies in the Medicare system 
and suggests some statutory 
revisions which would help to 
ensure the equitable resolution of 
all overpayment disputes. 


Case Notes 


_ Warth v. Seldin, 422 U.S. 490, 95 
S. Ct.2197, 45 L.Ed2d 343 (1975). 
An allegedly exclusionary zoning 
ordinance was challenged by 
several individuals and organiza- 
tions representing low and 
moderate income interests. The 
U.S. Supreme Court held that the 
petitioners had failed to 
demonstrate any injury capable of 
relief by judicial intervention, and 
therefore denied them standing to 
sue. The author traces develop- 


ments in judicial attitudes in zoning 
litigation as well as_ standing 
requirements. The article 
concludes with an appeal for more 
judicial action in the area of 
exclusionary zoning controversies. 


Chicago Council of Lawyers v. 
Bauer, 522 F.2d 242 (7th Cir.1975). 

The Chicago Council of 
Lawyers, an association of local 
attorneys, and seven members of 
the Chicago Bar brought an action 
seeking injunctive and declaratory 
relief. They alleged that the “no 
comment rules” adopted by the 
American Bar Association Code of 
Professional Responsibility were 
unconstitutionally vague and 
overbroad. The standard that was 
used to judge an _ extrajudicial 
comment was whether there would 
be a “reasonable likelihood” that a 
statement by a litigating attorney 
would cause a danger to the 
administration of justice. After 
reviewing the history of the free 
speech-fair trial dilemma the author 
analyzes the court's opinion which 
held that only those comments that 
pose a serious and imminent threat 
of interference to the fair 
administration of justice can be 
constitutionally proscribed. 


Metropolitan Housing Develop- 
ment Corp. v. Village of Arlington 
Heights, 517 F.2d 409 (7th Cir. 
1975). 

A nonprofit organization sought 
to force a suburb of Chicago to 
rezone a parcel of land from single- 
family to multi-family to enable it 
to build a federally-funded housing 
project for low and moderate- 
income minorities. The village 
refused to rezone, and the federal 
district court upheld that refusal. 
The Seventh Circuit Court of 
Appeals reversed, holding that the 
village’s refusal had racially 
discriminatory effects and, without 
a showing of some compelling state 
interest, violated the equal 
protection clause of the 14th 
amendment. The article focuses on 
the use of the equal protection 
clause in the zoning context, its 
application by state and federal 
courts, and concludes that the 
compelling state interest test is too 
indiscriminate a tool for courts to 
force communities to accept their 
fair share of the regional housing 
needs and _ still allow those 
communities to plan effectively for 
their growth. oO 
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Antitrust Liability for Business 
Actions Complying With State Law 


By Sylvia H. Walbolt 


In Cantor v. Detroit Edison Co., 
96 S. Ct. 3110 (1976), a sharply 
divided Supreme Court rendered a 
decision having substantial 
potential impact upon regulated 
businesses and professions. The 
decision engrafts important new 
standards upon the so-called “state 
action” doctrine which has long 
immunized from antitrust liability 
various anticompetitive activities 
undertaken by private businesses in 
conformance with state regulatory 
or statutory authority. Although 
Cantor dealt specifically with a 
regulated utility, its effect should 
extend, in appropriate cases, to any 
enterprise acting under the force of 
an agency or legislative command. 
Given modern government's 
pervasive intervention in so many 
sectors of our economy, Cantor 
necessarily extends, in some 
degree, to virtually every business 
and profession. 


Cantor involved an attack upon 
an electric utility's practice of 
furnishing free light bulbs to its 
residential customers. A retail seller 
of bulbs complained that the utility 
was using its natural monopoly 
power to his detriment. 


The utility had adopted its free 
bulb program years before 
Michigan began regulating electric 
utilities. After regulation began, 
however, the Michigan Public 
Service Commission approved the 
utility’s tariff, which contained the 
program, thereby giving it at least 
tacit state approval. As part of an 
effective tariff, the program could 
not be abandoned by the utility 
without commission approval of a 
new tariff. 


The district court and the Sixth 
Circuit Court of Appeals held the 
practice exempt from the Sherman 
Act under the “state action 
exemption” contained in Parker v. 
Brown, 317 U.S. 341 (1943). With 
three justices dissenting, the 
Supreme Court reversed, holding 
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that the free bulb program was not 
exempt. 


The four-justice plurality 

opinion, authored by Justice 
Stevens, relegated Parker v. Brown 
to the narrow holding that only 
“official action taken by state 
officials” is “exempt” from the 
federal antitrust laws: 
In this case, unlike Parker, the only 
defendant is a private utility. No public 
officials or agencies are named as parties and 
there is no claim that any state action 
violated the antitrust laws . . . . Since the case 
now before us does not call into question the 
legality of any act of the State of Michigan or 
any of its officials or agents, it is not 
controlled by the Parker decision. 96S. Ct. at 
3117 (emphasis supplied). 

Having thus disposed of Parker, 
Justice Stevens went on to 
propound a new two-part standard 
for the “state action” exemption. 
Because Chief Justice Burger 
concurred in this portion of Justice 
Stevens’ opinion, it appears to 
reflect the view of a majority of the 
Court. The new standard focuses 
first upon the involvement of the 
private (regulated) actor in 
initiating, formulating, and 
securing state approval of an 
anticompetitive activity or 
program. This portion of Justice 
Stevens’ approach assumes that it 
would be “unjust” to punish under 
the federal law acts required by 
state law, when the actor “had done 
nothing more than obey the 
command of his state sovereign.” 
Id. The opposite result may occur 
when “notwithstanding the state 
participation in the decision, the 
private party exercised sufficient 
freedom of choice to enable the 
Court to conclude that he should be 
held responsible for the 
consequences of his decision.” Id. at 
3118. 

Justice Stevens emphasized that, 
in Cantor, the option to have the 
free bulb program was primarily 
that of the utility, not the state, and 
that the utility had initiated the 
program, even before the state was 


business 


involved. He declared that there 
was “nothing unjust in a conclusion 
that [the utility's] participation in 
the decision [to have the free bulb 
program] is sufficiently significant 
to require that its conduct 
implementing the decision, like 
comparable conduct by unregula- 
ted businesses, conform to 
applicable federal law.” Id. at 3119. 


State/Federal Conflict 


The second portion of the two- 
part analysis focuses upon “whether 
Congress intended to superimpose 
antitrust standards on conduct 
already being regulated under a 
different [state] standard.” The 
central questions involved under 
this part are apparently: (1) 
whether there is a real conflict 
between the state regulatory and 
federal antitrust policies; (2) 
whether the state policy relates to 
the exercise of natural monopoly 
powers by the utility, or to its 
involvement in “business activities 
in competitive areas of the 
economy;” (3) whether exemption 
from the antitrust laws is necessary 
to effectuation of the state 
regulatory policy. 


Sylvia H. Walbolt, Tampa, received her 
B.A. with honors (1961) and her J.D. with 
honors (1967) from the University of 
Florida. She was note editor on the 
University of Florida Law Review and is 
current chairman of the Antitrust Committee 
of the Corporation, Banking and Business 
Law Section of The Florida Bar. 

She writes this article on behalf of the 
Corporation, Banking and Business Law 
Section, Jules S. Cohen, chairman; Michael 
A. Berke, editor. 
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Cantor presented an easy 
question under this standard. 
Michigan did not regulate the sale 
or exchange of light bulbs, and its 
primary interest in regulating the 
distribution of electricity by utilities 
would clearly not be impaired, 
regardless of the fate of the free 
bulb program. The majority thus 
had little difficulty in applying its 
newly fashioned standard to the 
challenged activity. 

Concurring separately, the Chief 
Justice rejected the restriction of 
Parker to actions against state 
officials, but concurred in that 
portion of the plurality opinion 
announcing the two-part standard. 
The Chief Justice emphasized that 
the bulb program was clearly an 
involvement in “separate, 
competitive markets,” and that 
Michigan’s policy on the bulb 
program was neutral. Thus, the 
Chief Justice found that the 
Michigan tariff procedures did not 
constitute an activity “required by 
the State acting as sovereign,” as 
mandated by Goldfarb v. Virginia 
State Bar, 421 U.S. 773 (1975). 

Justice Blackmun also concurred 
separately in the result. He 
observed that, while there can be no 
antitrust immunity absent a state 
requirement of the challenged 
conduct, such a mandate is 
insufficient, standing alone, to 
justify immunity. Justice Blackmun 
would apply a “rule of reason, 
which would balance the benefits 
accruing from the anticompetitive 
activity against the potential 
harms.” Justice Blackmun was 
quick to emphasize, however, that: 


This does not mean that state-sanctioned and 
private activity are to be treated alike. The 
former is different because the fact of state 
sanction figures powerfully in the calculus of 
harm and benefit . . . . A particularly strong 
justification exists for a state-sanctioned 
scheme if the State in effect has substituted 
itself for the forces of competition, and 
regulates private activity to the same end 
sought to be achieved by the Sherman Act. 


Thus, an anticompetitive scheme which the 
state institutes on the plausible ground that it 
will improve the performance of the market 
in fostering efficient resource allocation and 
low prices can scarcely be assailed.” Id. at 
3127 (emphasis supplied) 

The remaining three justices 
joined in a strongly worded dissent, 
written by Justice Stewart, 
describing the plurality opinion as 
“an unprecedented application of 
the federal antitrust laws, which 
will surely result in disruption of 
every state-regulated public utility 
company ....” The dissent refused 
to accept Justice Stevens’ 
characterization of Parker: 

[The plurality opinion] would trivialize 
[Parker] to the point of overruling it, [and] 
flies in the face of the decisions of this Court 
that have interpreted or applied Parker's 
“state action” doctrine .. . . Id. at 3129-30. 

The dissenting justices were also 
highly critical of the two-level test, 
emphasizing the lack of 
reasonable standards upon which 
regulated utilities may chart their 
actions: 

The Court’s approach contemplates the 
selective interdiction of those 
anticompetitive state regulatory measures 
that are deemed not “central” to the limited 
range of regulatory goals considered 
“imperative” by the federal judiciary. 

Henceforth, state-regulated public 
utility company must at its peril successfully 
divine which of its countless and interrelated 
tariff provisions a federal court will 
ultimately consider “‘central”’ or 
“imperative.” If it guesses wrong, it may be 
subjected to treble damages as a penalty for 
its compliance with state law. Id. at 3140-41. 

According to the dissent, the 
central question is one of 
preemption, not exemption. In their 
view, Parker, as_ clarified by 
Goldfarb, simply gave judicial 
recognition to the Congressional 
intent, in enacting the Sherman Act, 
“not to” interfere with “state law 
efforts to present and control 
combinations within the limits of 
the state:” 

Parker's basic holding - that the Sherman 
Act did not intend to displace restraints 
imposed by the state acting as sovereign - 
coincides with the expressed legislative goal 
not to invade the legislative authority of the 
several State’s....Goldfarb clarified Parker 
by holding that the state-action exemption, 
must be not merely “prompted” but 
“compelled” by state action. Thus we find, 
the doctrine performs the salutary function 
of isolating those areas of State regulation 
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where the State’s soveriegn interest is, by the 
State’s own judgment, at its strongest, and 
limits exemption to these areas. Id. at 3139. 

The sharp division of the Court 
over the proper limits of the “state 
action” doctrine invites some 
scrutiny of Parker and its progeny. 

It has long been held that: 

Where a restraint upon trade or 
monopolization is the result of valid 
governmental action, as opposed to private 
action, no violation of the Act can be made 
out. Eastern Ry. Pres. Conf. v. Noerr Motor 
Freight, Inc., 365 U.S. 127, 136 (1961) 
(emphasis supplied). 
See Parker v. Brown, 317 U.S. 341 
(1943); United States v. Rock Royal 
Co-op, 307 U.S. 533 (1939). Parker 
is unquestionably the leading 
decision on this point. 

In Parker, the California 
Agriculture Commissioner had 
established, by administrative 
order, the amount of raisins to be 
produced by California growers, as 
well as the prices charged. Private 
growers had initiated the issuance 
of such an order and established its 
terms, subject to approval by the 
commissioner. 

A unanimous Supreme Court 
held that the plan did not violate the 
Sherman Act because state 
governmental action is not subject 
to the Act’s prohibitions. Since the 
challenged program was ultimately 
adopted and enforced by a state 
agency, it was the product of state 
action and therefore not subject to 
antitrust attack. 

Parker squarely faced the 
argument that the restraint in 
question was really private action: 

Although the organization of a prorate 
zone is proposed by producers, and a 
prorate program, approved by the 
commission, must also be approved by 
referendum of producers, it is the state, 
acting through the commission, which 
adopts the program and which enforces it 
with penal sanctions, in the execution of a 
governmental policy. 317 U.S. at 352 
(emphasis supplied). 

In conclusion, the Court held that 
“the state in adopting and enforcing 
the prorate program made no 
contract or agreement,” but rather 
“imposed the restraint as an act of 
government which the Sherman 
Act did not undertake to prohibit.” 
Id. at 352 (emphasis supplied). 
Accordingly, the Court rejected the 
argument that the plan violated the 
Sherman Act because it required 
approval by a referendum of 
private producers because the plan 
was initiated by private persons. 
The federal courts have generally 
refused to limit Parker's 
immunizing effect to state officials. 
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Thus, in Carter v. American Tel. & 
Tel. Co., 365 F. 2d 486 (5th Cir. 
1966), the Fifth Circuit rejected the 
contention that a telephone tariff 
filed with the appropriate 
regulatory agency violated the 
federal antitrust laws, even though 
the tariff originated with the 
company itself. Similarly, in 
Alabama Power Co. v. Alabama 
Elec. Coop., Inc., 394 F. 2d 672 (5th 
Cir. 1968), the court held that a rural 
electric cooperative could not be 
sued for violating the federal 
antitrust laws through a 
construction loan granted by the 
Rural Electrification Administra- 
tion on the theory that, “to avoid 
frustrating the intent of Congress, it 
must follow that in cases where the 
administrator is immune from suit 
under the antitrust laws, the 
borrower is likewise immune.” Id. 
at 677, (emphasis supplied). 

More recently, various regulated 
practices of Georgia Power 
Company were claimed to be 
antitrust violations in Gaslight 
Company of Columbus v. Georgia 
Power Company, 440 F.2d 1135 
(5th Cir. 1971), cert. denied, 404 
U.S. 1063 (1972). Each of the 
challenged practices resulted from 
an order of the Georgia Public 
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Service Commission after 
submission of the program to it by 
the utility. The district court held 
the practices to be the products of 
state action and, as such, exempt 
from the federal antitrust laws. The 
Fifth Circuit affirmed: 


Our view is that the Parker exclusion 
applies to the rates and practices of public 
utilities enjoying monopoly status under 
state policy when their rates and practices 
are subjected to meaningful regulation and 
supervision by the state regulatory authority; 
here the Georgia Public Service 
Commission. Id. at 1140, (emphasis 
supplied). 

On the other hand, the Fifth 
Circuit Court declined to apply the 
“state action” doctrine in Woods 
Expl. & Prod. Co. v. Aluminum Co. 
of America, 438 F. 2d 1286 (5th 
Cir.), cert. denied, 404 U.S. 1047 
(1971), where Texas Railroad 
Commission orders were attacked 
as allegedly based upon false 
forecasts filed by defendants. The 
court concluded that, for the 
restraint to come within the Parker 
doctrine, the state must be found to 
have intended the final order 
in question. Such intention is 
not presented if the practice is only 
given a cursory inspection by the 
public officials or if the practice is 
approved without consideration or 


awareness of its anticompetitive 
aspects. The state’s opportunity for 
“meaningful supervision or 
verification” is particularly 
important in this regard. 


Courts Refuse Challenges 


In short, the federal courts have 
generally refused to consider 
antitrust challenges to practices 
taken pursuant to specific, 
affirmative state regulation. 
Certainly this has been true where 
express orders were present. 

The court’s analysis in Interstate 
Nat. Gas Co. v. Southern Calif. Gas 
Co., 209 F. 2d 380 (9th Cir. 1953), is 
typical of the judicial reaction to 
such attacks; the Ninth Circuit there 
stated: 


Appellant's alleged cause of action based 
on the refusal of appellee to transport its gas 
is, in effect, a collateral attack upon an order 
of the commission . .. Appellees are bound to 
conform to the provisions of that contract 
unless relieved by the Commission. 
(Citations omitted.) They could not carry 
appellant's gas without violating their 
contract and the certificate of public 
convenience and necessity. Id. at 385, 
(emphasis supplied). 


The court then concluded: 


The combination and conspiracy in 
restraint of trade, alleged in the amended 
complaint, is no more than criticism of 
appellees for conforming with the contract 
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on file and approved by the Commission. 
Appellant cannot, by means of this suit for 
damages, indirectly annul the action taken 
by the Commission. Id. (emphasis supplied). 


Similarly, in Lamb Enterprises, 
Inc. v. Toledo Blade Co., 437 F.2d 
59 (6th Cir. 1971), the Sixth Circuit 
refused to consider allegations of an 
antitrust violation arising out of 
competition to obtain a monopoly 
in the CATV business because 
“A public utility may not be held for 
an antitrust violation when it has 
complied with its tariff ..., even 
though the tariff subsequently was 
determined invalid.” 


Indeed, in Washington Gas Light 
Co. v. Virginia Elec. & Power Co., 
438 F. 2d 248 (4th Cir. 1971), the 
Fourth Circuit went so far as to hold 
certain practices of a regulated 
utility immune from antitrust attack 
even though they had not been 
expressly adopted or directed by 
the state regulatory body: 


The antitrust laws are a poor substitute, we 
think, for plaintiff's failure to promptly 
protest to the SSC and to seek the 
administrative remedy ultimately shown to 
have been available and effective. We think 
that VEPCO’s promotional practices were at 
all times within the ambit of regulation and 
under the control of SCC, and we hold these 
practices exempt from the application of the 
laws of antitrust under the Parker doctrine. 
Id. at 252. 


Thus, as a general rule, the 
federal courts have tended to look 
to the practicalities of the state's 
involvement in the practice under 
attack in order to determine the 
applicability of Parker. If the state 
has knowingly and _ intentionally 
adopted the practice in question, 
Parker has usually controlled. 


Purely formal or tacit involvement 
has not sufficed. 


This appeared to be the approach 
utilized by the Supreme Court in 
Goldfarb. The Court held there that 
minimum fee schedules published 
by the county bar association were 
not exempted from the federal 
antitrust laws because “it cannot be 
fairly said that the State of Virginia 
through its Supreme Court Rules 
required the anticompetitive 
activities of either respondent.” 
According to Goldfarb, mere state 
“prompting” of the challenged 
activity will not result in immunity; 
the “anticompetitive activities must 
be compelled by direction of the 
state acting as a sovereign.” 
(emphasis supplied). 

Cantor could have been decided 
on the basis of Goldfarb under the 
rationale that the state does not 
“compel” practices that it is 
“neutral” upon. Cantor thus seems a 
poor vehicle for innovation. 

Five members of the Court 
appear to subscribe to the two-level 
standard, while three may 
apparently be expected to uphold 
immunity if the challenged activity 
cannot be deviated from without a 
change in state law or agency rule. 
Justice Blackmun’s “rule of reason” 
appears to favor immunity in the 
typical regulatory situation, by 
looking basically to whether the 
challenged activity was intended to 
“improve the performance of the 
market in fostering efficient 
resource allocation and law prices,” 
a traditional regulatory aim. 


Great Liability Potential 


The problem with the new 
standard is that it leaves much to be 
determined in an area where 
potential liabilities are enormous. 
While it would apparently be 
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correct to conclude that immunity 
would exist for a truly “passive” 
enterprise which has an 
anticompetitive program “thrust 
upon it” by the state, it is difficult, as 
Justice Stevens acknowledged, to 
conceive of such an_ instance. 
Substantial interplay between the 
regulators and those they regulate 
now typifies many areas of our 
economy. But, even in the unlikely 
event of such a _ situation, 
subsequent attempts by private 
enterprise to clarify, modify, alter, 
or retain the practice could 
transform it into one attended by 
considerable liabilities. 


Cantor also sheds little light upon 
the distinction between the exercise 
of a utility's “natural monopoly 
powers” and its engagement in 
“competitive areas of economy,” or 
upon how central to the regulatory 
program the activity need be to 
enjoy immunity. The free bulb 
program clearly had no relationship 
to the utility's exercise of its natural 
monopoly powers; it was a blatant 
involvement in a competitive area 
of the economy. Because the issue 
was so easy in Cantor, it now 
becomes more difficult for other 
cases. 


Hopefully, subsequent decisions 
will distill the state action doctrine 
into a workable standard. For the 
present, however, it creates an 
uncertain antitrust future for 
regulated businesses, both in their 
participation in the regulatory 
process and in continuing activities 
previously approved and even 
required by the responsible agency 
or law. State regulatory powers 
may be dramatically weakened ina 
variety of situations. Presumably, 
businesses affected by state 
regulations which mandate 
arguably anticompetitive activities 
may choose to disobey the 
regulatory mandate on the ground 
that compliance would invite 
massive treble damage liabilities, if 
not criminal prosecution, under the 
federal antitrust laws. 


Removal of these uncertainties 
will require considerable litigation 
and more than one journey to the 
Supreme Court. In the meantime, 
both the regulated enterprise and its 
counsel are cast in the uncom- 
fortable position of serving two 
masters who often have 
diametrically opposing goals. 
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Buy-Sell Agreements for a 
Closely-Held Corporation 


By Neal S. Litman 


Frequently, in the daily planning 
of the operation of a closely-held 
corporation, consideration is not 
given to the problems that arise 
upon the death of a shareholder.! 
Although premature death can 
cause substantial problems for the 
surviving owners and the 
decedent’s heirs, it is often 
dismissed as a remote problem and 
forestalled for future consideration. 

Statistics? dramatically illustrate 
that the problem is far from remote 
and demands immediate attention. 
For example, a corporation with 
two shareholders, each age 30, face 
a 48.5 percent probability that only 
one will reach the usual retirement 
age of 65. The probability rises to 
63.1 in a corporation with three 
shareholders of 30 years of age. 


The shareholders in a closely- 
held corporation face a myriad of 
problems which can be subdivided 


into two areas: Those of the 
surviving owners and those of the 
deceased owners. 


The Deceased Shareholder 


One of the foremost problems 
concerns the advisability of the 
heirs continuing or selling the 
business. Heirs who are not suited, 
or who have no desire to play an 
active part in the business, will be 
dependent on dividend income 
which may be adverse to the 
interest of the surviving 
shareholders if the shares are not 
acquired. If a decision is made to 
sell the interest, who will be the 
purchaser? Will the purchase price 
be fair and adequate to his heirs? 
Will the purchaser have funds to 
carry out the purchase commit- 
ment? 

Consideration must also be given 
to the estate tax consequences 
resulting from the inclusion of the 
business interest within the 
decedent’s gross estate for federal 
and state estate tax purposes and 
the liquidity problems attendant 
thereto. 
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The Surviving Shareholders 


Continuation of the corporation 
is subject to the survivors’ 
obligation in purchasing the 
decedent's shares from his estate. 

A decision to take new owners 
into the business can require a 
readjustment to accommodate their 
interests and wishes. Will the new 
owners fit into the previous 
management and monetary 
philosophy of the corporation? Can 
adequate terms be arranged for the 
purchase, and will the funds be 
available to consummate the 
purchase? The survivors may want 
an opportunity to purchase the 
decedent's interest. Can a fair price 
be determined and, again, is the 
funding available? 


The Solution: An Agreement For 
Sale of The Business Interest 


Generally, the solution to these 
problems is a decision to continue 
the business following a 
shareholder's death. A_ properly 
drawn and _ sufficiently funded 
agreement providing for the sale of 
business interest at death, or during 
lifetime if a shareholder wishes to 
withdraw from the business, will 
achieve the desired results. The 
advantages of such an agreement 
can be summarized as follows:* 

1. Disposition of business at full 
value eliminating the necessity of 
choosing between a forced sale at a 
sacrifice price or an unwilling 
participant in the business. 

2. Provide a ready supply of cash 
for the decedent's estate. 

3. Simplify estate tax problems. 

4. Assure continuity and harmony 
of management. 

5. Stabilize the business during 
the lifetime of all parties by 
dispelling the fears of key 
employees that they might lose 
their jobs, and of creditors that the 
business might terminate, fail or be 
forced to liquidate. 

6. Retain control and future 
equity growth in the remaining 


tax notes 


business associates whose efforts 
will be largely responsible for 
future profits. 

The agreement generally will be 
one of two types. If the purchase is 
made by a surviving stockholder, it 
is commonly referred to as a “cross 
purchase” or criss-cross agreement. 
Purchase of a decedent's shares by 
the corporation is referred to as a 
“stock redemption.” 


Valuation of the Business Interest 


If it can be said that any one 
provision of the purchase 
agreement is entitled to more 
consideration than any of the 
others, that provision is 
undoubtedly the one that sets forth 
the basis for determining the price 
to be paid for the business interest 
to be purchased. The basis to be 
used in arriving at the value and the 
price of such an interest should have 
the careful consideration of the 
parties. 
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There are several methods which 
can be adopted to determine the 
valuation, but due to the nature of 
various types of business entities it 
is impossible to state categorically 
that any one method is best. Among 

_ the methods‘ used are valuation by 
a third party, book valuation, 
capitalization of earnings, and 
various financial and _ industry 
formulas. 

The most common method used 
is agreement by the concerned 
parties. The value of the business 
interest is stated in the agreement, 
and at periodic intervals thereafter, 
the parties will agree as to the 
valuation which will apply during 
the next following interval. 

The stated valuation formula is 
convenient, easy to understand, and 
simple to apply. It does not involve 
any confusing formula and _ is 
entirely free from specific 
standards and basic terms which 
might later generate disputes. It 
enables the parties to judge their 
status and to adjust their activities 
accordingly. It does not force the 
parties to determine the value of the 
enterprise in any particular manner, 
but rather permits them to 
determine the valuation which 
seems fair in the light of all factors 
known to them. Moreover, it is an 
extremely flexible method which is 
able to adjust with the changing 
fortunes of the business. More 
significantly, it operates in the self- 
interest of all the parties to the 
agreement and is, therefore, 
calculated to ensure the 
achievement of a “fair price” so 
long as their bargaining positions 
and chances of survival remain 
equal. 

It is important to note that it is of 
primary importance that the parties 
to the agreement make periodic 
revaluations to keep the valuation 
up-to-date, so that it will reflect any 
changes in the status of the business. 
Provision should allow that if no 
revaluation is made, the preceding 
valuation will remain in force. If the 
parties are unable to agree upon a 
new valuation, provisions should be 
made for some method of 
arbitration. When these valuations 
are made, the stated value is an 
excellent valuation formula in that it 


allows those most closely associated 
with the operation of the business to 
agree on a fair value. 


Funding 


properly drawn buy-sell 
agreement containing a valuation 
provision designed to achieve 
equity among the sellers and 
purchasers faces its ultimate test at 
the time of performance. Adequate 
funding must be available to the 
purchaser which will allow him to 
meet his purchase obligations. 

Often, it is deemed advisable to 
finalize the purchase of the 
decedent’s stock interest in one 
payment, thereby freeing the 
survivors of any subsequent 
obligation. An alternative method is 
the pay-out provision allowing the 
purchase price to be paid in 
installments. Either method leaves 
the parties with a decision as to 
whether to initiate funding 
immediately for the future 
obligation or to fund terminally at 
the time the purchase obligation 
comes into existence. This decision 
is complicated by the unique nature 
of the timing of the creation of the 
obligation. Since the event which 
triggers the agreement in force is 
the death of a shareholder, it is 
virtually impossible to know the 
date the funds will be needed. 


If the agreement is terminally 
funded, the purchaser must either 
have accumulated capital on hand 
or sufficient credit to borrow the 
needed funds. The use of 
accumulated capital by the 
corporation or by the surviving 
stockholder means the use of after- 
tax dollars possibly at a time when it 
is needed for other uses. Depletion 
of capital at the time when business 
problems are created by the death 
of a stockholder can be disastrous. 
The use of borrowing where 
adequate cash is lacking may also 
be less than a viable alternative. In 
essence, borrowing can mortgage 
the future business income of the 
firm at the expense of profits and 
working capital. A less attractive 
prospect is the possibility that 
neither accumulated capital nor 
sufficient credit is available to 
obtain the needed funds. The 
obvious result of the latter 
alternative would be a carefully 
drawn agreement which lacks the 
ability of the purchaser to perform, 
and the resulting negation of the 
original intention of the parties to 
the agreement. 


A desirable solution to the 
funding problem is some method of 
accumulating capital prior to the 
purchase obligation to guarantee 
performance of the agreement. 
Periodic payments to a sinking fund 
is one method of generating needed 
dollars at a future time. Although 
this method suggests a preplanned 
funding solution, it lacks certainty 
in that a determination of the time 
when the money will be needed is 
unknown. Therefore, the amount of 
the periodic payment cannot be 
accurately determined. 

A commonly used funding 
vehicle is the purchase of insurance 
policies on the life of each 
stockholder. The merit of the life 
insurance method of funding is the 
certainty that the full purchase 
price-will be furnished in cash at the 
exact instant that the money is 
required. This method has 
additional merit in that it provides 
the survivors with the possibility of 
acquiring the purchase price with 
discounted dollars. In essence, it 
constitutes an advance installment 
plan for obtaining the purchase 
price under an arrangement by 
which these installment payments 
cease upon death, and the full fund 
is available regardless of how few 
installments have been paid. 

The installment premiums on the 
insurance rarely aggregate the face 
amount and total only about three 
to four percent of the purchase 
price annually (considerably less 
than the going prime rate). At 
death, the proceeds are paid free of 
federal income tax,5 and to the 
extent the proceeds exceed the 
premiums, the beneficiary has an 
income tax-free gain. 

Although the main function of 
life insurance funding is the 
guarantee of dollars to consummate 
the agreement, it has certain 
lifetime values for the corporation. 
The cash values contained in the 
policy create a reserve which may 
be utilized to meet emergencies. 
The existence of guaranteed 
funding and an orderly disposition 
of the business interest should 
reinforce the credit and financial 
standing of the firm. 


Cross-Purchase or Stock 
Redemption? 


The parties’ desires as to what 
proportionate interest each 
survivor owns following the 
purchase of a decedent’s shares can 
eliminate the choice between 
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agreements. The stock redemption 
method is totally inflexible in this 
area. With few exceptions the 
agreement should provide for the 
purchase of the entire decedent's 
interest. As a result, the interest of 
the survivors will be in the same 
ratio to one another following the 
redemption as their interest borne 
to one another prior to the 
redemption. Although the 
redemption will increase their 
proportionate interest in the 
corporation, their interest in 
relation to one another will be 
identical. 


Conversely, cross-purchase® 
agreement allows the survivors to 
split the decedent's interest in any 
manner they choose. 


Basis of Stock Following 
Purchase Obligation 


The cost basis of decedent's stock 
is identical to the purchase price for 
his interest.’? Therefore, no gain or 
loss will be recognized by the 
decedent’s estate. It should be 
noted, however, that the cost basis 
of the shares held by the surviving 
shareholders for future sale can be 
seriously affected by the method 
utilized. Therefore, consideration 
in choosing the type of agreement 
should be given to the gain or loss 
recognized on a subsequent sale of 
interest by the survivor. 


The basis for federal income tax 
purposes for stock acquired 
pursuant to a cross-purchase 
agreement will be determined by 
the purchase price paid. A surviving 
shareholder's cost basis for his 
interest in the corporation remains 
unchanged following a_ stock 
redemption notwithstanding the 
fact that his total interest has 
increased due to the additional 
stock acquired. 


Number of Shareholders 


A corporation with two or three 
shareholders may lend itself to the 
cross-purchase agreement. When 


more shareholders exist, it is often 
less complicated to utilize the 
redemption method. 

A stock redemption requires a 
buy-sell obligation between each 
shareholder and the corporation. 
The cross-purchase method 
involves a_ buy-sell obligation 
between each shareholder. A three- 
shareholder corporation would 
involve six buy-sell obligations if 
cross-purchase is utilized and only 
three under a stock redemption. 
Assuming insurance policies are 
utilized for funding, the cross- 
purchase method would also entail, 
in this situation, six individual 
policies. Each additional 
shareholder complicates and 
negates consideration of a cross- 
purchase arrangement. 

Another consideration is the 
application of transfer-for- 
value rule.’ With certain exceptions, 
the transfer of a life insurance 
policy will result in a portion, 
possibly a substantial portion of the 
death proceeds, being treated as 
taxable income to the beneficiary. 

Under cross-purchase plans, the 
deceased stockholder’s estate will 
retain ownership of the policies 
held by the decedent on the lives of 
his surviving shareholders. Future 
funding of the agreement between 
the survivors requires the purchase 
of these policies from the estate ona 
cross-ownership basis. This transfer 
would run afoul of the transfer-for- 
value rules. Insurance policies 
acquired pursuant to a_ stock 
redemption are always owned by 
the corporation and the adverse tax 
consequences associated with 
transferring policies is not at issue. 


To illustrate consider the following comparisons: 


Percentage of Cross 
Corporation 


Original Cost Basis 50% 


Cost of Acquiring 
Decedent’s Interest 50% 


New Cost Basis 100% 


Stock 
Redemption 


$ 50,000 


Purchases 
$ 50,000 


$ 50,000 $ -0- 
$100,000 $ 50,000 


Assuming at this point the survivor sells his 100% interest in the 


corporation valued at $100,000: 


Cross Purchase 
$100,000 
$100,000 


Sale Price 
Cost Basis 
Taxable Gain $ 


Stock Redemption 
$100,000 
$ 50,000 

-0- $ 50,000 
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True Cost of Funding 


Payments to fund the agreement, 
including premiums on life 
insurance policies, are not 
deductible items® to the 
corporation or individual 
shareholders in a redemption or 
cross-purchase agreement 
respectively. The true cost under 
either form of agreement requires a 
comparison between the tax 
brackets of the individual 
shareholders and the corporation. 

If the corporation is in a higher 
tax bracket, a cross-purchase plan 
would be considered since the 
premium payment made by the 
individuals bears a lighter tax 
burden. This reasoning would lead 
to a redemption agreement where 
the shareholders bracket is higher 
than the corporation’s. 

A situation may exist where cross- 
purchase is favored, but 
shareholders lack the dollars 
needed to pay premiums. If funds 
are available, the additional 
compensation could be paid to the 
shareholder if there is no 
unreasonable compensation issue.!® 
If unreasonable compensation is a 
problem, corporate dollars can be 
utilized under a cross-purchase 
agreement through the use of split- 
dollar life insurance."! 

In order to fund in an equitable 
manner the money required to 
purchase a decedent's interest, two 
factors must be considered: (a) the 
decedent's proportionate interest in 
the corporation, and (b). the 
expectancy of his survival based on 
the differences in age and health of 
the shareholders. Under a stock 
redemption agreement, the 
corporation's payment of 
premiums is computed as if each 
stockholder had contributed to the 
premiums in the same proportion as 
his stockholdings. In other words, 
although the surviving minority 
shareholder will acquire the larger 
interest of the deceased majority 
shareholder, the stock redemption 
still places the burden of funding on 
the controlling shareholder. 
Therefore, when the redemption is 
effectuated, the stock redeemed 
from a controlling shareholder will 
to some extent be purchased with 
that stockholder’s own money. In 
contrast, the premium payments 
made by a surviving shareholder 
under a cross-purchase agreement 
will be proportionate to the interest 
he is purchasing since it is he who is 
funding to purchase the larger 


557 


‘ 

4 


TAX LAW NOTES 


interest of the controlling 
shareholder. 


Special Income Tax Considera- 
tions 


Special consideration must be 
given to the income tax 
consequences to the recipient of the 
payment made by the corporation 
in redemption of the stock interest. 
The key factor to consider is 
whether such payment will be 
characterized as a capital gain or 
loss or as a dividend. The general 
rule is that any distribution to a 
shareholder in redemption of his 
stock is taxed as a dividend.'® 

There are three exceptions to this 
rule: (a) a redemption not 
essentially equivalent to a 
dividend;'? (b) a redemption that is 
substantially disproportionate with 
respect to a shareholder;'‘ and (c) a 
redemption in complete termina- 
tion of all the stock of the 
corporation owned by a 
shareholder.'5 


This area requires careful 
analysis as the complexities of 
Internal Revenue Code §302 are 
many, and the consequences can be 
significant. Attention should be 
paid to the attribution rules!® in 
determining whether the complete 
redemption provision of Code §302 
(b) (3) will apply. 

Choice of a stock redemption 
agreement must also consider the 
possibility of the penalty tax upon 
accumulated earnings.'? In 
summary, the application of the 
penalty tax involves the question of 
whether or not a redemption of a 
shareholder’s interest results from 
the accumulation of earnings or 
profits beyond “the reasonable 
needs of the business.”'* The tax 
problems associated with stock 
redemption have been reviewed in 
a very cursory fashion due to the 
scope of this article. The 
importance of these Code 


provisions should not be 
overlooked.!® 
Estate Tax Considerations 


A universal fear of any 
practitioner involved in estate 
planning for an individual owning 
an interest in a _ closely-held 
corporation is the value to be 
placed upon the business interest 


for estate tax purposes. Although 
guidelines have been set forth by 
the Internal Revenue Service as to 
what factors will be considered in 
the valuation,”* the final results are 
far from predictable. 

The guidelines recognize that a 
valuation determined by the parties 
in a binding buy-sell agreement 
upon death or withdrawal of a 
shareholder is a factor to be 
considered. Although the Service 
has never officially recognized that 
it will be bound by the valuation set 
in such an agreement, such 
valuations have regularly been 
upheld by the courts.?! As a result, 
comfort can be taken in the fact that 
a binding buy-sell agreement can 
eliminate this potential uncertainty. 

The buy-sell agreement will 
establish the valuation for estate tax 
purposes if the following conditions 
are met: (1) the value of the interest 
must be fixed in the agreement or, 
the agreement must provide a 
method for its determination;? (2) 
the value must be fair and adequate 


_ at the time the agreement is made;?" 


(3) the agreement must be a bona 
fide arm’s length transaction and 
not a substitute for a testamentary 
disposition;** (4) the decedent's 
estate must be bound to sell the 
interest to the corporation or 
surviving shareholders;2> (5) the 
agreement must require that a 
shareholder wishing to withdraw 
from the business during his 
lifetime must first offer his interest 
to his coshareholders or the 
corporation at the valuation price 
set by the agreement in the event of 
a death buy-out.?6 


Continuity of the closely-held 
corporation upon the untimely 
demise of a shareholder presents 
serious problems which can be 
avoided with proper planning. 

The practitioner should evaluate 
needs of the corporation, the 
shareholders, and all potential heirs 
before proposing a method of 
disposition of the shares. The 
income and estate tax complexities 
involved are numerous and 
complicated and should be 
carefully considered before the 
solution is proposed. oO 
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Gerstein v. Pugh: 


Pretrial Restraint After 


Probable Cause Determinations 


Under Rule 3.131 


By Gerald A. McGill 


In Gerstein v. Pugh, 420 U.S. 103 
(1975), the United States Supreme 
Court held that “the fourth 
amendment requires a_ judicial 
determination of probable cause as 
a prerequisite to extended restraint 
on liberty following arrest.” To 
comply with this mandate the 
Supreme Court of Florida 
amended the Florida Rules of 
Criminal Procedure. The new rules 
became effective after 12.01 a.m. 
on March 31, 1975. The major 
change was a complete rewrite of 
the preliminary hearing rule, 3.131 
Fla. R. Crim. P. This article 
discusses the new rules with 
particular emphasis on practical 
problems arising from their 
application. 


Scope of Rule 3.131 

In Gerstein, the U.S. Supreme 
Court dealt only with the problem 
of a person detained pursuant to an 
information, and did not extend its 
mandate to persons arrested and 
detained under a_ grand jury 
indictment. In footnote 19 of its 
decision the Court said: 
By contrast, the Court has held that an 
indictment, “fair on its face,” and returned 
by a “properly constituted grand jury” 
conclusively determines the existence of 
probable cause and requires issuance of an 
arrest warrant without further inquiry. 
However, Rule 3.131 as 
promulgated by the Florida 
Supreme Court is applicable to all 
cases without regard to whether the 
charges are brought by indictment 
or information. Thus the Florida 
Supreme Court in its rule-making 
authority has placed a greater 
burden on the state than was 
required by the Gerstein decision, 
and has required a duplication of 
effort in those cases where 
prosecution is initiated by 
indictment. 


Types of Hearings 

The new Rule 3.131 provides for 
two separate types of hearings and 
it is important to distinguish clearly 
between them. Rule 3.131(a) 
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provides for a “nonadversary 
probable cause determination” 
while Rule 3.131(b) provides for an 
“adversary preliminary hearing.” 

A defendant in custody is 
automatically entitled to a 
nonadversary probable cause 
determination by a magistrate, but 
this is only a determination and not 
a hearing. The rule specifically 
states, “The defendant need not be 
present.” Rule 3.131(a)(3). A 
defendant who is released from 
custody before a determination has 
been made can obtain such a 
determination by making a written 
motion provided he can establish 
that the conditions of the pretrial 
release are a “significant restraint on 
his liberty.” Rule 3.131(a)(2). The 
motion must be filed within 21 days 
from the date of the arrest. 

Rule 3.131(b)(1) provides that a 
defendant who is not charged in an 
information or indictment within 21 
days of his arrest shall have a right 
to an adversary preliminary 
hearing. This adversary hearing 
differs significantly from the 
nonadversary probable cause 
determination in that, “All 
witnesses shall be examined in the 
presence of the defendant and may 
be cross-examined.” In addition, 
the defendant may, if he so elects, 
testify in his own behalf or present 
other evidence. The rule does not 
specify whether this hearing is 
automatic, or only upon motion of 
the defendant, and further does not 
specify whether it is available to all 
defendants or only to those in 
custody. 


Time Limits Under the New Rules 

The new rules do not affect the 
requirement of Rule 3.130(b)(1), 
which requires, “Except where he 
has been previously released in a 
lawful manner, every arrested 
person shall be taken before a 
judicial officer within twenty-four 
(24) hours of his arrest.” If the 
necessary proof is available at this 
time, the nonadversary probable 


criminal law 


cause determination can be made at 
this “first appearance.” If the 
necessary proof is not available at 
this hearing, the determination 
must be made within 72 hours from 
the time of arrest. The magistrate 
may continue the proceeding an 
additional 24 hours for good cause; 
however, if the necessary proof is 
either unavailable or inadequate at 
the expiration of this period, the 
magistrate must make a finding of 
no probable cause. This 72-hour 
period or 96-hour period, if 
extended, includes weekends and 
holidays. Rule 3.040. 


If probable cause is found, the 
defendant shall be held to answer 
the charges. If probable cause is not 
found, the defendant is entitled to 
be released from custody, but the 
conditions of the release depend 
upon whether or not an information 
or indictment has been filed. If an 
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information or indictment has been 
filed, the defendant is released on 
his own recognizance or under a 
summons to appear at a time 
certain. The defendant must appear 
at all court proceedings as the court 
retains jurisdiction. If no charges 
have been filed, the rule simply 
states, “the defendant shall be 
released from custody.” Such a 
release does not void subsequent 
prosecution by information or 
indictment but does prohibit any 
restraint on liberty except 
appearing for trial. 


The rule is silent as to how 
jurisdiction is to be reacquired over 
a defendant who has been released 
and against whom felony charges 
are subsequently filed. If 
misdemeanor charges are filed, the 
state could issue a summons and 
proceed in the normal manner. 
However, if felony charges are 
filed, it is not clear whether the state 
must obtain a capias and effect the 
re-arrest of the defendant to obtain 


jurisdiction over him, or can 
proceed simply by summons. 


There is some authority for the 
proposition that the state must 
proceed by capias in order to toll 
the period in which an accused 
must be brought to trial pursuant to 
Rule 3.131. In State ex rel. Barber v. 
Satin, 296 So. 2d 636 (Fla. 3d D.C.A. 
1974), the state entered a nolle 
prosse and thereafter filed a new 
information based on the identical 
charges of the first case. A summons 
was issued, the defendant did not 
appear, and a capias was then 
issued. When the defendant was 
arrested several months thereafter, 
he claimed he had been 
continuously available for trial and 
was under no duty to advise the 
state of a change of address. He 
claimed his speedy trial rights had 
been violated, sought a writ of 
prohibition, and was sustained on 
appeal. In finding for the 
defendant, the appellate court 
said: 
upon the filing of the second informa- 
tion ..., the prosecuting attorney should have 
directed that a capias for the arrest of the 
relator be issued pursuant to RCrP 3.130(k) 
as at that time his position was no longer that 
of an accused released on his own 


However, the rules do specify that, 
even if a re-arrest and new booking 
is required, the defendant is entitled 
to be released on his own 
recognizance pending trial. For 
speedy trial purposes under Rule 
3.191 the 180-day period for 
felonies and the 90-day period for 
misdemeanors must be measured 
from the date of the original arrest. 
However, in felony cases it is not 
clear whether the 180-day period 
would be tolled by the defendant’s 
failure to appear pursuant to a 
summons. 


Manner of Proof 
Rule 3.131(a)(3) provides: 

In determining probable cause to detain the 
defendant, the magistrate shall apply the 
standard for issuance of an arrest warrant, 
and his finding may be based upon swom 
complaint, affidavit, deposition under oath, 
or, if necessary upon testimony under oath 
properly recorded. 

Consistent with the desires of the 
magistrate, the state is given 
considerable leeway in electing the 
manner of proof. Because of 
legitimate concerns for economy, 
the state will usually rely upon 
swom complaints or affidavits to 
establish probable cause. These are 
more economical than taking 
depositions under oath and 
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consume considerably less police 
and court time than taking 
testimony under oath. However, 
their use does present some 
problems. If an affidavit or sworn 
complaint is presented that is 
inadequate on its face to establish 
probable cause, is the state allowed 
the full 72-hour period to “cure” the 
defects of the affidavit? It can be 
argued with some justification that 
since the state can elect its method 
of proof, it should only get “one bite 
at the apple.” If so, may a 
prosecutor elect not to present an 
inadequate affidavit, which he has 
in his possession, and take steps to 
cure the defect by additions to the 
affidavit or by obtaining another 
affidavit or sworn complaint? 
Frequently at the first appearance, 
the prosecutor is provided with an 
affidavit of the arresting officer that 
contains only conclusions or that 
omits actual facts which, if 
included, would support a finding 
of probable cause. It would seem 
the better rule for only one 
probable cause determination to be 
made, but the prosecutor should be 
allowed the full 72-hour period in 
which to assemble his proof 
regardless of the methods utilized. 


Delay in Filing 

Once probable cause has been 
found, the new Rule 3.131 operates 
to extend the time in which the case 
must be reviewed and filed. Under 
former Rule 3.131(b), a defendant 
in custody was entitled to be 
released on a personal surety bond 
on all offenses, except capital 
offenses or offenses punishable by 
life imprisonment, if charges were 
not filed or a preliminary hearing 
was not held within 96 hours from 
the time of the defendant's first 
appearance. For capital offenses, or 
those punishable by life 
imprisonment, the time period was 
extended to seven days, but if the 
charges were not filed and no 
preliminary hearing was held, the 
release provisions remained the 
same. 

Under the new rules, once 
probable cause is found, the police 
and prosecutors are given a 21-day 
period from the arrest date before a 
defendant can request an adversary 
preliminary hearing. The practical 
effect is to allow a defendant to be 
kept in custody for up to 21 days on 
charges which may never be filed 
or even presented to a prosecutor 
for review. For this reason it would 
appear the rules should be 
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amended to require the case be 
presented to the prosecutor for 
review within a shorter period of 
time, perhaps seven days. If the 
prosecutor determines that 
prosecution is not indicated, the 
defendant should be released from 
custody. 

If a decision on whether or not to 
prosecute cannot be made for any 
legitimate reason, such as where 
further investigation is necessary, 
the right to an adversary 
preliminary hearing would still not 
accrue until 21 days after the arrest. 


Prosecutor Discretion 

The most important provision of 
the old rule - and that found 
unconstitutional in Gerstein - was 
the provision stating once an 
information was filed, the 
defendant had no right to a 
preliminary hearing. In striking 
down this portion of the rule, the 
Court said: 
Although a conscientious decision that the 
evidence warrants prosecution affords some 
measure of protection against unfounded 
detention, we do not think prosecutorial 


judgment standing alone meets the 
requirements of the Fourth Amendment. 


In footnote 22 of the Gerstein 
decision the Supreme Court quoted 
the professional standard that a 
prosecutor “shall not institute or 


cause to be instituted criminal 
charges when he knows or it is 
obvious that the charges are not 
supported by probable cause.” The 
entire tone of the Gerstein decision 
indicates that this “probable cause” 
is the actual standard which is 
applied in the decision to file 
charges. In practice, the minimum 
standard applied by most 
prosecutors is “probability of 
conviction.” Since the burden of 
proof in a criminal case is “beyond 
and to the exclusion of every 
reasonable doubt,” the two 
standards vary considerably. This is 
not to say that the decisions on 
pretrial restraint of liberty should 
be left up to the prosecutor, but to 
point out that a standard of 
“probable cause” provides only 
minimal protection to an accused. 

In attempting to assess the 
“probability of conviction” the 
prosecutor must consider many 
factors that will not be available to 
the magistrate ruling on an affidavit 
or sworn complaint. The 
prosecutor may consider matters 
affecting the credibility of the 
victim and witnesses, the 
probability of a successful motion 
to suppress, the availability of the 
state’s witnesses for trial, and the 
prevailing policies within a 
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prosecutor’s office with respect to 
certain categories of offenses. Very 
little, if any, of this information is 
available at the time of the probable 
cause hearing, and even if available, 
would not be. appropriate matters 
for consideration by a magistrate. 


Challenges to a Finding of 
Probable Cause 

Since the right to an adversary 
preliminary hearing can be cut off 
by the timely filing of an 
information or an indictment, the 
“right” to such a hearing does not 
provide much protection to a 
defendant who feels probable 
cause for his arrest was lacking. 
Since this right does not accrue until 
21 days after the arrest, there is an 
18-day hiatus between the 
nonadversary probable cause 
determination and the first 
opportunity for an adversary 
hearing. 

One method of attacking the 
magistrate’s finding of probable 
cause would be by application fora 
writ of habeas corpus pursuant to 


Chapter 79, Florida Statutes. The 
U.S. Supreme Court noted habeas 
corpus could not be used in 
Florida to test the probable cause 
for detention under an information 
except in exceptional circum- 
stances, citing Sullivan v. State ex 
rel. McCroy, 49 So. 2d 794 (Fla. 
1951). However, within that 
decision, the Florida Supreme 
Court sanctioned the use of habeas 
corpus to review the evidence taken 
by a magistrate in determining 
probable cause to issue an arrest 
warrant. Since this is the exact 
standard set out for probable cause 
determinations under Rule 
3.131(a)(3), such determinations 
should, by analogy, be reviewable 
by habeas corpus. 

The question then arises as to the 
nature of the habeas corpus 
proceedings. If the hearing is to be 
nonadversary, the petitioner could 
only challenge the sufficiency of 
proof presented to the magistrate. 
In the case of affidavits or swom 
complaints, the petitioner would 
only be successful if the documents 
were insufficient “on their face” to 
establish probable cause. Extrinsic 
evidence would not be permitted. 
However, if the petitioner were 
allowed to go behind the 


documents, or present other 
evidence, the hearing would be 
more analogous to the adversary 
preliminary hearing currently 
allowed after 21 days by Rule 
3.131(b). Although the U.S. 
Supreme Court in Gerstein 
specifically held an adversary 
probable cause hearing was not 
required by the fourth amendment, 
there is nothing in that decision to 
require that the habeas corpus 
proceedings be nonadversary. Thus 
a habeas corpus proceeding could 
be utilized to circumvent the 
limitations of the new rules. 


The U.S. Supreme Court in 
Gerstein v. Pugh attempted to 
balance the minimum requirements 
of the fourth amendment with the 
legitimate concern of not adding 
unnecessary burdens to the criminal 
justice system. Unfortunately the 
new rules implemented by the 
Florida Supreme Court met, at 
best, the letter of the law. The new 
rules have the practical effect of 
keeping persons in custody for a 
longer period of time with a lesser 
standard of review. The Florida 
Supreme Court did state that the 
new rules are “temporary in nature” 
and encouraged suggestions. 
Hopefully, changes will be made. 0 
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Environmental Land Use Controls: 
Existing Limits Unclear and Future 


Hopes Uncertain 
By William L. Earl 


The legal community and the 
governmental sector are currently 
engaged in intensive studies, 
analyses, and commentaries 
regarding the collision between 
land use controls and constitutional 
prohibitions on the taking of 
property without compensation.! 
The increasing stridency of this 
debate is reflected in recent 
commentary in legal periodicals.? 

The federal government,’ the 
Governor of Florida‘ and the 
Florida Senate’ have recently 


commissioned well documented, 
but perhaps conflicting, studies 
dealing with the permissible limits 
of environmental land-use controls 
under the police power.® 
Although perhaps grounded in 
philosophical differences, the 


varying conclusions drawn by 
governmental studies and 
commentators are to some degree 
attributable to the lack of clarity, 
lucidity, or even continuity in 
existing case law. Even the most 
exhaustive attempts to analyze 
existing case law must admit that no 
decisional thread exists.” 

Existing land-use case law 
generally involves a review of local 
zoning enactments. Such cases 
form an unfathomable web of 
dicta, rhetoric, and standards which 
are meaningless in their application. 

Thus, a practitioner seeking 
guidelines as to the validity of a 
specific land-use regulation is told 
there must be a deprivation of 
beneficial use® and that the 
enactment may not be “arbitrary”® 
but that it must be “fairly 
debatable” and necessary to the 
“public health, safety and 
welfare.”!' Unfortunately, these 
somewhat vapid standards are not 
applied consistently.!? 

None of these “standards” 
provides a meaningful yardstick by 
which to measure the validity of 
specific land-use controls. They 
would appear to be nothing more 
than bases some courts feel 
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compelled to touch before going on 
to rule on a particular enactment. 
Even recent judicial attempts to 
provide some lucidity and 
continuity are themselves 
necessarily enmeshed in _ prior 
rubric and inconsistencies.'? 

The lack of consistency and 
lucidity in case law should not be 
ascribed solely to the judiciary. The 
legal profession, and the legislature 
as a whole, have shown a singular 
lack of imagination in defining the 
limits of the police power and in 
formulating a workable, fundable 
system of compensation for 
landowners.!4 

Nor is the problem limited to 
Florida.'5 It is, however, 
particularly acute in Florida 
because Florida has moved into the 
second, if not third, generation of 
land-use controls. Recent 
environmentally related legislation 
has not only vastly increased the 
scope and severity of land-use 
restrictions, but has also authorized 
restrictions relating to water 
quality,'® water quantity,'? beach 
and shore preservation,!§ 
designations of areas of critical state 
concern and developments of 
regional impact.'® The context in 
which property rights will be 
balanced against the right to 
regulate land use has shifted from 
local zoning to broadly based 
regional or statewide controls. 


Chapter 380, Florida Statutes, by 
itself has been described as having 
“converted the breezes of ‘the quiet 
revolution in land-use control’ to 
Florida hurricane proportions.” If 
this and other “hurricanes” are to be 
weathered, the legal profession 
must examine the underlying 
rationale and specific limitations in 
existing case law. It must also aid 
the judiciary in attaining continuity 
and in fashioning new doctrines 
which will protect the rights of 
landowners while providing 
necessary environmental pro- 
tection. 


Apart from its lack of consistency 
and useful generalized standards, 
existing case law provides some 
indication of certain specific factual 
limits beyond which land-use 
regulation may not be valid.2' As 
opposed to more generalized but 
meaningless standards, such 
specific limits may be useful in 
analyzing the new broadly based 
land-use controls. 

For example, Florida’s courts 
have held that prohibiting the filling 
of privately owned submerged 
lands, absent positive proof of 
overriding necessity, may amount 
to a taking without just 
compensation.22 This view is in 
accord with that of several other 
jurisdictions which have considered 
bans on “wetlands” filling.” 

Zoning may not be employed to 
preserve private land adjacent to a 
public waterway. Nor may a city, 
by land-use regulation, prohibit a 
landowner from utilizing water on 
his property because it seeks to use 


William L. Earl, Miami, is a former 
director of the Eastern Water Law Center, 
Gainesville, and is currently amember of the 
Environmental Law Committee of The 
Florida Bar and the Natural Resources 
Section of the American Bar Association. He 
writes this column on behalf of the 
Environmental Law Committee, Robert M. 
Rhodes, chairman; Ross A. McV oy, editor. 
The views expressed are those of the author. 
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such water as a city reservoir.® 
Other jurisdictions have similarly 
held restrictions on the use of land 
for flood protection purposes 
invalid.*6 

Zoning may also not be 
constitutionally employed to 
preserve land for use as a park site.?” 
Nor, absent consent of the 
landowner, may privately owned 
real property be utilized as a 
wildlife preserve. 

Where topographic and physical 
characteristics of the land itself are 
such as to make it economically 
impractical to develop it in 
accordance with restrictions 
imposed, such restrictions may be 
held an invalid exercise of the 
police power.?® Land-use 
regulations may not preclude all 
practical uses to which the property 
may be adapted. 

Thus, restriction to residential use 
only is invalid where the land is 
unsuited for such use by virtue of its 
proximity to an airport or 
obnoxious odors emanating from a 
paper mill.*! Prohibitions on “any 
building” would also probably be 
invalid.*2 Moreover, prohibitions 
on specific types of uses, where 
other comparable types of uses 
were authorized, have also been 
held invalid. 

A developer may not be required 
to dedicate lands to a city as a 
prerequisite to development 
approvals.** Moreover, requiring 
plat preparation and recordation as 
a condition precedent to 
conveyance has been held to be an 
unreasonable restraint on property 
rights.*> Governmental approval of 
plats, however, may be required 
prior to recordation. 

Although not establishing any 
definitive standards, the foregoing 
cases indicate several specific 
restrictions on land-use controls 
which may be useful in analyzing 
the present generation of broader 
environmental controls. 


Judicial decisions on the new 
generation of environmental 
controls will probably not be able 
to establish a “set formula” for 
determining where land-use 
regulation ends and an unconstitu- 
tional taking begins.*” But neither 
should the courts espouse the “let 


them eat cake” approach adopted 
by some commentators and one or 
two courts. 

Constitutional prohibitions 
against the taking of property are 
not a “myth’** and must not be 
allowed to become “nothing more 
than the tinkling of empty words.”°° 
Hopefully, the judiciary will be 
able to go beyond the confusion 
and rhetoric in existing zoning law 
to establish lucid, meaningful 
standards. 

In balancing property rights with 
the police power, the courts may 
wish to consider several possible 
distinctions between local zoning 
and broader environmental 
enactments. Such distinctions 
include the purpose, intent, and 
cost imposed by such restrictions. 
These distinctions may make the 
“all beneficial use’* standard in 
zoning cases inapplicable to 
broader environmental controls. 

Local zoning traditionally 
imposes use restrictions to prevent 
harm to property within a 
particular neighborhood or 
community.*! This reflects the 
derivation of zoning law in nuisance 
situations—such as the operation of 
a slaughterhouse within a 
residential neighborhood—where 
restrictions are placed upon land to 
protect the immediately adjacent 
neighborhood or community.‘ 

Environmental controls, on the 
other hand, generally impose use 
restrictions to create a public 
benefit of regional or statewide 
impact.* Rather than protecting 
the values of the adjacent 
neighborhood or community, 
broad environmental restrictions 
often reduce the value of 
neighboring properties in favor of 
the overall regional or statewide 
benefit sought to be obtained.“ 

Compelling a particular 
landowner to undertake inordinate 
restrictions benefiting regional or 
statewide water quality, for 
example, is to compel localized 
assumption of the cost of a benefit 
conferred upon an entire region or 
state, without hope for recoup- 
ment.*5 Yet another consequence of 
attempting to create benefits by 
means of land-use restrictions is that 
the full cost of the public benefit is 
concealed from those who, within a 
democracy, have the power to 
decide whether or not the public 
should have such a benefit.* 

The Supreme Court of Maine and 
several other courts*’ have clearly 


articulated the inequity of imposing 
land-use restrictions to create 
benefits of regional or statewide 
impact, without compensation: 


As distinguished from conventional zoning 
for town protection, the area of Wetlands 
representing a “valuable natural resource of 
the State” of which ‘appellants’ holdings are 
but a minute part, is of statewide concern. 
The benefits from its preservation extend 
beyond town limits and are statewide. The 
cost of its preservation should be publicly 
borne. To leave appellants with 
commercially valueless land in upholding 
the restriction presently imposed is to charge 
them with more than their just share of the 
cost of this statewide conservation program, 
granting fully its commendable purpose. 
...[t]heir compensation by sharing in the 
benefits which this restriction is intended to 
secure is so disproportionate to their 
deprivation of reasonable use that such 
exercise of the State’s police power is 
unreasonable. 


The intent of local zoning is also 
clearly distinguishable from that of 
broadly based environmental land- 
use restrictions. Local zoning is 
generally transitory in nature and 
must be altered upon changes in the 
neighborhood or community.‘ 
Thus, “single family only” zoning 
must be removed if the 
neighborhood has, since the 
imposition of such zoning, become 
predominantly multi-family.®° 


Land-use restrictions imposed 
under environmental enactments, 
however, are permanent in nature. 
They are intended to preserve 
permanently or protect natural 
resources, wildlife, aquatic life, or 
even specified public uses, such as 
recreation.*' The conversion of 
privately owned lands into 
preserves for public recreation, 
natural habitats, or other public 
uses to preserve permanently 
natural resources, goes to the very 
essence of public purpose under 
eminent domain law and would 
constitute a taking under existing 
case law.*? 


The need to protect Florida’s 
environment in the face of 
continued, spiralling population 
growth and development is 
uncontroverted. Deriving a viable 
mechanism to balance this need 
with property rights will be 
difficult at best. Continuity in 
decisions will be essential. The 
meaningless standards and 
inconsistencies of existing case law 
will not suffice. Equitable, realistic, 
and workable doctrines must be 
fashioned by both the bench and 
the bar. Oo 
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33 See Ex Parte Wise, 141 Fla. 222, 192 So. 
872(1940); see also City of Clearwater v. 
College Properties, Inc. 239 So.2d 515 (Fla. 
2d DCA 1972) (“professional services only” 
zoning held invalid where no demand 
existed). 


% See Admiral Dev. Corp. v. City of 
Maitland, 267 So.2d 860 (Fla. 4th DCA 1972); 
People ex rel. Exchange National Bank v. 
City of Lake Forrest, 40 I1l.2d 281, 239 
N.E.2d 819(1968); Coronado Dev. Co. v. 
City of McPherson, 189 Kan. 174, 368 P.2d 
51(1962). 


35 Kass v. Lewin, 104 So.2d 572(Fla. 1958). 


Id. 

37 See Goldblatt v. Town of Hempstead, 
369 U.S. 590, 594(1962) (“There is no set 
formula to determine where regulation ends 
and taking begins.”) 

38 BossELMAN at 323-24. 

3® State Road Dept. v. Tharp, 146 Fla. 745, 
1 So.2d 868, 870(1941). 

# See cases cited in note 8 supra. 

4! See generally RatuKxopr§6.12. 


42 See Gloger v. Bell, 146 Fla. 1, 200 So. 
100(1941) (animal reduction plant); State ex 
rel. Stephens v. City of Jacksonville, 103 Fla. 
177, 137 So. 149(1931) (mortuary). 


#8 E.g., Dooley v. Town Plan & Zoning 
Comm'n, 197 A.2d 770(Conn. 1964); 
Coronado Dev. Co. v. City of McPherson, 
189 Kan. 174, 368 P.2d 51(1962), State v. 
Johnson, 265 A.2d 711(Me. 1970); 
MacGibbon v. Bd. of Appeals, 365 Mass. 
635, 255 N.E.2d. 347(1970); Comm’r of 
Natural Resources v. S. Volpe & Co., 349 
Mass. 104, 206 N.E.2d 666(1965). 


44 See cases cited in note 43 supra. 


45 See Durham, A Legal and Economic 
Basis for City Planning, 58 Coium. L. Rev. 
650, 655(1958). 


46 Opponents of compensation for land 
restricted by environmental regulations 
ground their argument on the impossibility 
of funding any compensation mechanism. 
See Hagman, Windfalls for Wipeouts, 44 
AppralsAL J. 69(1976). 


47 See State v. Johnson, 265 A.2d 711(Me. 
1970); Bartlett v. Zoning Comm'n, 161 Conn. 
2A, 282 A.2d 907(1971); Dooley v. Town Plan 
& Zoning Comm'n, 197 A.2d 770(Conn. 
1974); Comm’r of Natural Resources v. S. 
Volpe & Co., 349 Mass. 104, 206 N.E.2d 
666(1975). 


48 State v. Johnson 265 A.2d 711, 716(Me. 
1970). 


49See e.g., City of Miami Beach v. 
Lachman, 71 So.2d 148(Fla. 1953); City of 
Miami Beach v. First Trust Co., 45 So.2d 
68(Fla. 1950). 


50 Forde v. City of Miami Beach, 146 Fla. 
676, 1 So.2d 642(1941). 


51 E.g., Fra. Stat. 380.021(1975); Fra. 
Stat. 403.021(1975). 


52 Alford v. Finch, 155 So.2d 790(Fla. 
1963). 
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Professionalization and Safeguards 


of the Claims Judiciary 


By Ella Jane P. Davis 


This column may be the proper 
place to explain the professionali- 
zation of the claims judiciary and 
the many safeguards against any 
abuses of their discretion. It is 
fitting that space be devoted to this 
subject in light of a recent decision 
of the Section Executive Council to 
more actively seek out candidates 
for appointment and solicit candid 
comments on encumbents in the 
post of judge of industrial claims. 


The judges depend upon support 
services such as locks on their doors, 
secretarial personnel, and _ the 
physical act of “cutting” of state pay 
and travel allowance checks from 
the Department of Commerce, 
Bureau of Labor. The senior judge, 
located in Tallahassee, has recently 
dropped “coordinator” from his 
title, but his function is basically 
that of a senior judge with 
administrative duties. So far, and 
rightly so, his function has remained 
substantially undefined. Retired 
Commissioner Coleman who ably 
filled the position of senior judge 
from December 1974 to March 1976 
resisted allowing the office to take 
on any elements of “judicial 
dictatorship.” Recently-appointed 
Judge Thomas J. Carroll, long-time 
JIC from District “C” (mostly 
Duval County) is continuing that 
tradition. It is devoutly hoped that 
no attempts will be made to use the 
office of senior judge to bring the 
claims judges, who are at last 
operating as independent stars, into 
the constellation of either the 
Industrial Relations Commission or 
the Division of Labor where they 
were fixed during prereform days. 


What, then, is the current nature 
of the industrial claims judiciary? In 
early 1971, when we embarked ona 
period of reformation of the 
workmen’s compensation claims 
process which eventually 
culminated in the Industrial 
Relations Commission being 
recognized as the “Court of 


VOLUME 50, NUMBER 9, NOVEMBER 1976 


Workmen’s Compensation 
Appeals” [B.K. Roberts, “The State 
of the Judiciary,” 46 Fla. B.J. 457, 
459 (1972)] that great sage and 
philosopher of the Workmen's 
Compensation Act, Leo Alpert, 
remarked to then Chairman Slepin 
that he was concerned the 
formalization accompanying such 
reform threatened the value of the 
quasi-administrative system [as 
described by S. M. Slepin in his 
book review of Florida Workmen's 
Compensation Law, 2d Ed. by Leo 
& Jonathan Alpert, in 3 Fia. St. U. 
L. Rev 671.] One hopes that a 
change the authors would have 
been pleased with, is the upgrading 
and professionalism of both the 
judges of industrial claims and the 
Industrial Relations Commission. 
Both have truly been transformed 
into a system wherein what one 
knows means more than who one 
knows at last. 


The judges of industrial claims 
are more than administrative 
hearing officers. Their orders are 
not recommended orders, but 
orders which become final if not 
appealed within 20 days, $440.25, 
F.S. As final orders, they may be 
enforced through all the power and 
grandeur of Article V courts by rule 
nisi, §440.24, F.S. 


Judges of industrial claims are 
initially appointed by the 
Governor, §440.45 (1), F.S. They 
are considerably more than 
political hacks. They have been 
recognized by the Florida Supreme 
Court to be state officers like circuit 
judges, Pierce v. Piper Aircraft 
Corp., 279 So.2d 281, 284 (Fla. 
1973). Although candidates 
standing election for circuit judge 
must have five years of legal 
practice, the practice requirement 
for appointment as a JIC is still only 
three years, §440.45 (1), FS. 


In order to be retained in office a 
JIC must meet stringent criteria and 
rigorous examination: 


...Prior to the expiration of the term of office 
of the judge of industrial claims, the conduct 
of said judge shall be reviewed by the 
appellate Judicial Nominating Commission 
of the appellate district in which the judge 
principally conducts hearings, which 
commission shall determine whether said 
judge shall be retained in office. A report of 
the decision shall be furnished to the 
Governor no later than six months prior to 
the expiration of the term of the judge of 
industrial claims. If the judicial nominating 
commission votes not to retain the judge of 
industrial claims, the judge shall not be 
reappointed but shall remain in office until a 
successor is appointed and qualified. If the 
judicial nominating commission votes to 
retain the judge of industrial claims in office, 
then the Governor shall reappoint said judge 
for a term of four years, §440.45 (2), F.S. 
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A similar procedure’ which 
additionally encompasses a 
preliminary popular retention vote 
by the electorate will be submitted 
to the Florida voters this November 
as a proposed constitutional 
amendment governing merit 
selection of now-elected Article V 
appellate judges. 


For readers who wonder how the 
statutory mandate for JIC 
evaluation works in practice, let 
them be assured that the comments 
of local bar members have so far 
been solicited by each respective 
judicial nominating commission by 
letter, and the Workmen’s 
Compensation Section has 
publicized to its statewide 
membership the desire of each 
commission for input each time a 
judge has come up for evaluation 
and retention recommendation. 
Notices to the general public 
soliciting recommendations on 
sitting judges are also published. 


Under $440.45 (2) F.S., a JIC may 
be removed by the Division of 
Labor for cause. This essentially 
means that the Governor has this 
power. By virtue of Article IV of the 
Florida Constitution, the Governor 
may suspend any state officer not 
subject to impeachment. A sitting 
constitutional officer, such as a 
circuit judge, may be disciplined by 
the judicial qualifications 
commission and/or impeached by 
the House of Representatives 
and/or suspended by the Governor 
pending either JQC discipline or 
impeachment. Such officer may not 
be proceeded against by The 
Florida Bar, in re Proposed 
Disciplinary Action, 103 So. 2d 632 
(Fla. 1958); in re Investigation of 
Circuit Judge, 93 So. 2d 601 (Fla. 
1957). A judge of industrial claims, 
however, is not a constitutional 
officer, and the staff counsel of The 
Florida Bar is the appropriate 
person to determine jurisdiction of 
the Bar grievance procedure over 
JIC’s in specific cases. Generally the 
Bar has determined it has an 
affirmative duty to bring any cause 
for removal to the attention of the 
Governor, and may utilize Rule 
11.02 (3) (a), the Integration Rule, 


implemented by Disciplinary Rule 
1-102 (A) (5) for the discipline of 
judges of industrial claims, since 
they are all lawyers. 


A recent decision of the Industrial 
Relations Commission focuses new 
attention on the quasi-judicial (as 
opposed to quasi-administrative) 
nature of the claims judiciary. In 
Miller & Barton Co. et al v. 
Lankford, IRC Order 2- 
2972(s)(May 28, 1976), the IRC 
considered what is necessary to 
secure the recusation of a JIC, and 
held §38.10 F.S. is applicable to 
workmen’s compensation _ trials, 
relying on Bieley v. Brown, 168 So. 
2d 552 (Fla. 3d DCA 1964). 
Litigants who fear prejudice on the 
part of the JIC trying their cause 
must file an affidavit of fear, a 
certificate of good faith by counsel 
of record, and supporting affidavits 
by two reputable citizens of the 
county. Under such circumstances, 
the judge of industrial claims is 
required to disqualify himself with 
limited powers of inquiry, Raybon 
v. Burnette, 135 So. 2d 228 (Fla. 2d 
DCA 1961). 


Those who fear, resent, or attack 
our claims judiciary should be 
aware of this decision. If they feel a 
JIC is prejudiced against 
themselves or their cause, their 
remedy is the procedure outlined in 
§38.10 F.S. If they have evidence 
impropriety, the Governor's office 
and the Bar grievance procedures 
are open to them. 


If they feel a JIC ought not to be 
retained in office, their opinions, 
objections, and supporting 
evidence are publicly solicited. 


The JIC’s as a body are 
responsible, dedicated, honorable 
and distinguished jurists. Their 
appointments indicate no bias or 
racist, sexist, ethnic or political 
affiliation lines. (Six of the 26 JIC’s 
sitting during this Democratic 
administration were originally 
appointed by a Republican 
governor; the IRC has had two 
black commissioners, one sitting at 
the present time, and one black JIC. 
There have been four female 
appointments; two women are 
currently sitting JIC’s). 


The JIC’s have unjustly been the 
subject of broadside attacks by 
special interests. If certain judges 
are guilty of improper conduct, let 


us use the proper channels to solve 
what, if it exists at all, is a problem 
mutual to all the people of Florida, 
but it is time to cut out the political 
sharpshooting and threats which we 
have heard voiced by various 
groups against honorable and 
decent folks doing a tough and 
often thankless job. Florida has 
every reason to be proud of the 
judges of industrial claims and most 
members of the Workmen’s 
Compensation Section should be 
proud enough to stand up and 
proclaim it! 


Industrial Claims Update 


Governor Askew has appointed 
Jacksonville Judge of Industrial 
Claims Thomas Carroll as the new 
state senior judge of industrial 
claims, and has charged him to 
administer the workmen’s 
compensation trial judiciary in a 
fashion calculated to secure 
professionalism and independence. 
Judge Carroll, who is now located 
in Tallahassee, served as JIC for 
over a decade, has been called to 
testify before the National 
Commission on State Workmen’s 
Compensation Laws, and _ is 
chairman of the Florida Bar-Florida 
Medical Association panel on 
medico-legal problems. He is 
succeeded in Jacksonville by Judge 
Rhodes Gay. 


The commission now enjoys the 
participation of associate judges or 
commissioners. Judges Salzman 
(St. Petersburg), Kuker (Coral 
Gables), Fontaine and Carroll 
(Tallahassee) have sat with the 
commission. 


Friends of 440 


Friends of 440 has recently 
reorganized and incorporated as a 
nonprofit corporation - “Florida of 
440, Inc.” The new organization 
will be active in areas directly 
affecting workmen’s compensation 
law, procedure and practice in 
Florida. Membership will be 
limited to individuals who are 
exclusively or primarily involved in 
workmen’s compensation claims. 
Meetings will be held four to eight 
times per year in varying locations. 
Membership information and 
applications will be sent upon 
request to Eugene E. Williams, 2801 
Ponce de Leon Boulevard, Suite 
800, Coral Gables, Florida. oO 
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“But We Don’t Want to Work Any 
More This Week...” 

(The Employer's Right to Require 
Reasonable Overtime) 


By Daniel R. Coffman, Jr. 


Employers in times past have had 
little trouble dealing with 
employees who refused to finish a 
full shift or a full week or who 
refused to work reasonable or 
customary overtime. “Walked off 
job” or “voluntarily quit” can be 
found on many personnel action 
cards for those employees who 
decided they wanted to leave work 
before completing an assignment. 
Even in unionized companies, the 
recognized bargaining agent has 
been little interested in pushing a 
grievance for the healthy employee 
who decides to leave work early for 
no good reason. In short, the 
employer's right to discipline for 
any such conduct by employees 
generally has gone unchallenged. 
To date, unions have not seriously 
considered short-term concerted 
refusals to work as viable means of 
applying economic pressure to 
employers even during contract 
negotiations. 

But hold your hat, Mr. Employer, 
because on June 25, 1976, the 
Supreme Court of the United 
States, in a case that received little 
attention by the media, 
incorporated dictum in the majority 
opinion that already has given 
management labor attorneys cause 
for some concern. The case is 
Lodge 76, International Association 
of Machinists and Aerospace 
Workers, AFL-CIO, et al. v. 
Wisconsin Employment Relations 
Commission et al., ' and it arose 
when employees of Kearney & 
Trecker Corporation (hereinafter 
called the company) refused to 
work overtime. The overtime ban 
occurred during contract 
negotiations between the company 
and the union, who were bargaining 
over, inter alia, an increase of the 
regular work week for employees 
from 37 1/2 hours to 40 hours. As 
might be expected, the work week 
provision was one over which there 
was strong disagreement. The 
union, as part of its bargaining 
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strategy, adopted a _ resolution 
binding union members to refuse to 
work overtime, which the union 
defined as work in excess of 7 1/2 
hours per day or 37 1/2 hours per 
week. Such overtime work had 
been customarily performed by the 
employees, and the company 
contended that an employee could 
refuse overtime only if his 
supervisor let him refuse it. In 
contrast, the union contended that 
the extra work was optional, with 
the employee free to reject the offer 
of overtime. 

In response to the overtime ban, 
the company first filed an unfair 
labor practice charge with the 
National Labor Relations Board 
and was told that the union action 
did not appear to be a violation of 
the National Labor Relations Act. 
Next, the company petitioned the 
Wisconsin Employment Relations 
Commission (WERC), a. state 
administrative agency, for an 
injunction ordering the union to 
stop authorizing, encouraging, or 
condoning any concerted refusal to 
work overtime and to send a notice 
to its members requesting them to 
begin working overtime again. The 
company alleged that the concerted 
refusal to perform what it 
characterized as mandatory 
overtime violated certain 
provisions of the Wisconsin 
Employment Peace Act? which 
prohibit a union from engaging in a 
concerted effort to interfere with an 
employer's production by means 
other than by leaving the premises 
in an orderly manner for the 
purpose of striking. The trial 
examiner for WERC decided for 
the company and granted the 
injunction, the full commission 
agreed with the trial examiner, the 
Wisconsin Circuit Court ordered 
enforcement of the decision, and 
the Wisconsin Supreme Court 
affirmed the enforcement ruling. 


Before the Supreme Court of the 
United States on writ of certiorari to 


law 


the Wisconsin Supreme Court, the 
union renewed its prior argument 
that the application of the 
Wisconsin statute violated the 
supremacy clause of the 
Constitution of the United States 
because the statute conflicted with 
federal law. The union argued that 
its activity was not regulatable by 
the state because Congress had 
intended that such activity be 
unregulated and remain subject to 
the relative strength of the parties. 
The company answered this 
allegation by pointing to the Court's 
1949 opinion in International 
Union, UAW ov. Wisconsin 
Employment Relations Board 
(hereinafter cited as Briggs- 
Stratton).4 In Briggs-Stratton, the 
Court held that intermittent work 
stoppages were not protected by 
Section 7 of the National Labor 
Relations Act,5 and that since the 
activity was not regulated by 
federal law, it was an activity that 
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the states were free to regulate. 
Pointing to the Briggs-Stratton case, 
Kearney & Trecker asserted that a 
refusal to work overtime could also 
be regulated by the state. 
Responding to the company’s 
position, the union alternatively 
argued that under the company’s 
policy, overtime was voluntary, 
was protected by Section 7, and 
could not be prohibited by a state 
law. 


The Court reversed the ruling of 
the Wisconsin Supreme Court and 
held that the refusal of the 
company’s employees to work 
overtime was activity that must 
remain free from state regulation. 
In so holding, the Court expressly 
overruled its decision in Briggs- 
Stratton. The Court reasoned that 
two lines of cases make up its 
“preemption doctrine,” which 
limits the power of the states to act 
judicially or legislatively in the field 
of labor relations. One line of cases 
establishes that the NLRB has 


primary jurisdiction in situations 


that are protected or arguably 
protected by Section 7,® subject to 
several recognized exceptions to 
the preemption doctrine.” The 
second line of cases establishes that 
some conduct was intended by 
Congress to remain free of state and 
federal regulation and to be left “to 
be controlled by the free play of 
economic forces.”* By finding it 
necessary to overrule Briggs- 
Stratton, the Court implicitly, if not 
expressly, held that partial strike 
activities (like a concerted refusal to 
work overtime) are in the realm of 
activities which, while unprotected 
by Section 7, were intended by 
Congress to remain free from 
federal and state regulation. Had 
the activity been protected by 
Section 7, WERC’s actions would 
have been preempted by the first 
line of cases and there would have 
been no need to overrule 
arsenal of economic self-help 
weapons, including suspensions, 
discharges, hiring replacements, or 
even a lockout. 

In dictum, however, the Court 
cast doubt on the basis of its 
holding, since it implied that in 
future cases “it may be” that the 
NLRB will conclude that such 
partial strike activity as a concerted 
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ban on overtime is “protected” 
activity within the meaning of 
Section 7, ruling out discharge of 
the employees who refuse to work 
reasonable or customary 
overtime.® Apparently a majority 
of the Court felt that while the 
unilaterally adopted union ban on 
overtime was not protected for 
purposes of the instant case, the 
Board’s position on the question 
may change. Dissenting Justices 
Stevens, Stewart, and Rehnquist, 
who would adhere to Briggs- 
Stratton as “prior precedent which 
is directly in point,” attacked the 
majority opinion by stating: 
If the partial strike activity in this case were 
protected, or even arguably protected by §7 
of the National Labor Relations Act, the 
Court’s conclusion would be supported by 
San Diego Unions v. Garmon, 359 U.S. 236, 
43 LRRM 2838. But in [Briggs-Stratton], the 
Court rejected the argument that 
comparable activity was protected by §7. 
And as I understand the Court's holding 
today, it assumes that this activity remains 
unprotected.!° 

In a footnote to that statement, 
Mr. Justice Stevens, writing for the 
dissent, shows sensitivity to the 
plight of an employer who might be 
faced with such partial strike 
activity as a concerted ban on 
overtime, when he stated: 
I recognize that there is some ambiguity in 
the Court’s discussion...which first implies 
that the employer may take any appropriate 
disciplinary action, including discharge, 
since the union activity is unprotected by §7, 
and then immediately casts doubt on this 
assurance to the employer by indicating that 
some economic weapons may be used in 
reprisal even if the activity is protected. The 
ambiguity of the Court's rationale is 
consistent with its assumption that the 
employer is wholly free to use economic self- 
help without fear of committing an unfair 
labor practice [under the National Labor 
Relations Act]. In all events, while I 
recognize that I may be misreading the 
Court’s opinion, I assume that its holding 
rests on the predicate that the concerted 
refusal to work overtime in this case, like the 
partial strike activity in Briggs-Stratton, is 
unprotected by §7.” (Emphasis added). 

Needless to say, management 
attorneys advising clients will be 
hoping that Mr. Stevens’ 
assumption proves valid. Before 
advising an employer to discharge 
employees who concertedly refuse 
to work overtime during contract 
negotiations, during an organizing 
drive, or even in a nonunion 
company, company counsel will 
want to consider carefully the 
ambiguity of the majority opinion 
and the possibility that the NLRB 
might construe this case as calling 
for a reduction in the permissible 
scope of employer self-help. O 
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FOOTNOTES 


! Lodge 76, International Association of 
Machinists and Aerospace Workers, AFL- 
CIO, et al. v. Wisconsin Emvlovment 


Relations Commission et al., — U.S._, 49 L.Ed. 


2d 396, 96 S.Ct. 2548, 44 U.S.L.W. 5026, 92 
LRRM 2881 (June 25, 1976) [hereinafter 
cited as Kearney & Trecker). 

2 Wis. Stats. §111.06(2) (b), §111.06 (3). 

3 Lodge 76, Machinists v. Wisconsin 
Employment Relations Commission, — 
Wis. 2d __, 88 LRRM 2920 (Cir. Ct. 
1973); Lodge 76, Machinists v. Wisconsin 
Employment Relations Commission, 67 
Wis.2d 13, 225 N.W. 2d 203, 88 LRRM 3340 
(1975). 

4 International Union, UAW v. Wisconsin 
Employment Relations Board, 336 U.S. 245, 
23 LRRM 2361 (1949) [hereinafter cited as 
Briggs-Stratton]. 

5 Section 7, sometimes called the “heart” 
of the NLRA provides: 


“Employees shall have the right to self- 
organization, to form, join, or assist labor 
organizations, to bargain collectively 
through representatives of their choosing, 
and to engage in other concerted activities 
for the purpose of collective bargaining or 
other mutual aid or proteciton, and shall also 
have the right to refrain from any or all such 
activities except to the extent that such right 
may be affected by an agreement requiring 
membership in a labor organization as a 
condition of employment as authorized in 
Section 8(a)(3).” [49 Stat. 452, 29 U.S.C. 
$157, as amended by P.L. 101, 80th Cong., 
Ist Sess.]. 
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6 See, e.g., Motor Coach Employees v. 
Lockridge, 403 U.S. 274, 77 LRRM 2501 
(1971); San Diego Unions v. Garmon, 359 
U.S. 236, 43 LRRM 2838 (1959). 

7 Recognized exceptions to the 
“preemption doctrine” are those involving 
the following activities: (1) violence or 
breach of the peace, United Construction 
Workers v. Laburnum Construction 
Corporation, 347 U.S. 656, 34 LRRM 2229 
(1954); (2) breach of contract, William E. 
Arnold Company v. Carpenters District 
Council of Jacksonville and Vicinity, et al., 
417 U.S. 12, 86 LRRM 2212 (1974) (even 
where a contract violation constitutes an 
unfair labor practice prohibited by §8 of the 
NLRA); (3) organization of supervision, 
Hanna Mining Co. v. District 2, MEBA, 382 
U.S.181, 60 LRRM 2473 (1965); (4) picketing 
to organize foreign seamen on foreign flag 
ships, Incres Steamship Co. v. Maritime 


Workers, 372, U.S. 24,52 LRRM 2431 (1963); 
(5) libel, Linn v. Plant Guard Workers, 383 
U.S. 53, 61 LRRM 2345 (1966); (6) breach of 
union's duty of fair representation, Vaca v. 
Sipes, 386 U.S. 171, 64 LRRM 2369 (1967); 
(7) levying of union fines, NLRB v. Boeing 
Co., 412 U.S. 67, 83 LRRM 2183 (1973); (8) 
matters of peripheral concern to the NLRA, 
Association of Machinists v. Gonzales, 356 
U.S. 617, 42 LRRM 2135 (1958) (expulsion 
from union for activities in contravention of 
union constitution). For a detailed discussion 
of preemption exceptions see Cox, Labor 
Law Preemption Revisited, 85 Harv. L. Rev. 
1337 (1972). 

5 NLRB v. Nash-Finch Co., 404 U.S. 138, 
78 LRRM 2967 (1971). 

® Kearney & Trecker, 44 U.S.L.W. 5032, 92 
LRRM 28838, n. 14. 

10 Td. at 5033, 92 LRRM 2890. 
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Financial Services 
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Heller lends money on accounts receivable, inventory, 
equipment, real estate, first and second mortgages. 
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Circuit Judge of the 4th 
Judicial Circuit, Jackson- 
ville, John S. Cox first 
made these comments on 
August 6 at the Annual 
Meeting of the Federation 
of Insurance Counsel in 
Palm Beach. He received 
bachelor’s and law degrees 
from the University of 


By Judge John S. Cox Florida and was in private 


America, the Beautiful 


Despite the occasional and 
temporary governmental aberra- 
tions, distractions and departures 
from the true and deep underlying 
convictions of our people, this is 
indeed the most beautiful, 
wonderful and _ bountifully 
endowed country under the 
domain of God. 

Should you feel that I should be 
slightly embarrassed talking 
about our God and our country, let 
me reassure you that I am 
embarrassed not one whit. In my 
most humble opinion the time has 
come -- and perhaps has long 
passed -- for all of us to talk more 
openly and frankly about our God 
and our country and to look 
backward a bit so that we may 
more clearly see our path into the 
future. 

In November of 1863 -- about 113 
years ago -- a tall and angular 
gentleman wearing a distinctive 
stovepipe hat and jostling along ina 
train pulled by a woodburming 
engine drew pencil from pocket 
and scribbled one of the most 
immortal messages of modem 
times. 

Upon arrival at destination, 
President Lincoln, after enduring 
interminable oratory from local 
dignitaries, with characteristic 
patience and tolerance, rose to his 
full height and in a solemn, pensive 
and most reverent mood proceeded 
to dedicate a cemetery located ina 
small Pennsylvania farm town -- 
intoning with a midwestern nasal 
twang his immortal Gettysburg 
address. 

I recall those hallowed words 
with some trepidation, since my 
grandfather Milledge Cox, on my 
father’s side, and my grandfather 
John Nesbitt, on my mother’s side, 
“fit, bled and dam near died” for 
the Confederacy. Be that as it may, 
a man is a man -- and a spirit such as 
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Lincoln’s should forevermore be 
imprinted indelibly upon our inner 
minds and within the deep recesses 
of our hearts. He had an uncanny, 
yet quite understandable deep love, 
affection and concern for this great 
country of ours and for the people 
who inhabit it. 

Despite the fact that the citizens 
of Great Britain forced King John to 
his knees and to the signing of the 
Magna Carta, to ensure the rights of 
individuals - and despite the fact 
that this was brought about largely 
by the arrogant disregard of 
individual rights and the 
overbearing abuses by the so-called 
judiciary of those times (which 
served the King, rather than the 
people) -- and despite the fact that it 
was necessary for our forefathers to 
pledge to each other their “lives, 
fortunes and sacred honor” in the 
Declaration of Independence, 
which was adopted on July 4, 1776, 
in Philadelphia, to ensure that 
certain inalienable rights would be 
preserved to our citizens, -- still 
there are those who would even in 
this modern time advocate 
retrogression of a drastic nature in 
our judicial system. There are those 
who would abolish as a nuisance 
and as a waste of time the inviolable 
constitutional right of the citizens of 
this country to a trial before a jury 
of their peers, and substitute the 
somewhat questionable consensus 
of a committee of some sort -- or 
even worse, a single judge with his 
built-in and invariable prejudices 
and beliefs, which have been 
ingrained subconsciously into his 
inner being over many years. 


There are still those who would 
and have advocated the 
abolishment of traditional common 
law concepts (and I might add, 
Biblical concepts) concerning the 
differences between right and 
wrong and the logical, basic 


practice from 1947 until 
going on the bench in 1973. 


concept that the wrongdoer should 
answer to the person wrongfully 
treated. I refer quite frankly to the 
so-called “no-fault” concept of 
insurance, dissolution of marriage, 
and anything else that may now (or 
in the future) be labeled “no fault.” 

If this trend continues, we will 
wake up one bright morning and 
come to the startling realization that 
we have sold our birthright and our 
freedoms and our very souls and 
beings for a “mess of pottage.” 

I have observed, both as a lawyer 
and as a trial judge, the somewhat 
questionable conduct and discredit 
to our profession brought about in 
the scramble to unearth an 
exception (and thus bring a lawsuit) 
despite the “no-fault” insurance 
law. I have seen the insurance rates 
of the citizens of the State of Florida 
spiral upward despite the 
assurances by the proponents of the 
plan that the adoption of the plan 
would open the door to the 
Promised Land, where milk and 
honey would flow in abundance 
and the pocketbooks of the citizens 
would be no more ravished by high 
insurance premiums. 


Perhaps some of you may be 
raising eyebrows, but I would 
respectfully invite you to check the 
records hidden away somewhere in 
the offices of the Insurance 
Commissioner with reference to the 
rates charged policyholders in this 
state since the advent of the so- 
called “no-fault” insurance law. 

The recently concluded session 
of our Florida Legislature has 
engrafted upon our law several 
modifications, which may or may 
not remedy the many faults in our 
“no-fault” plan. We shall have to 
wait for awhile to determine 
whether or not the claimed 
remedies contained in the amended 
act are cures or curses. The basic 
concept of severely limiting, and in 
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many cases eliminating, a citizen's 
right to a trial by jury still remains -- 
and it’s just not right! 

Of course, I speak for no other 
judge and concerning no other 
State. Perhaps other judges or 
lawyers may disagree with me and 
perhaps other states may have a 
plan which works much better than 
Florida’s --- but I doubt it. 

We also have yet another “no- 
fault” plan and this has to do with 
the busting up of marriages and is 
commonly called the “no-fault” 
divorce law. It was purportedly 
designed to eliminate grossly 
artificial or exaggerated claims to 
the effect that divorce should be 
granted due to adultery, extreme 
mental anguish and cruelty, 
physical abuse, etc., ad nausea. The 
simplistic concept of “no-fault” 
divorce is that all a petitioning 
spouse has to allege or prove is that 
the marriage is “irretrievably 
broken.” Now I ask you, “What in 
the name of all that’s holy does this 
mean?” Some judges simply allow 
the petitioning litigant in a 
defaulted case to say, “Yes, sir, 
judge, the marriage is irretrievably 
broken,” accepting this crass 
conclusion as the gospel. Other 
judges inquire, “What, sir (or 
madam) leads you to this 
conclusion?” -- Then the almost 
invariable answer is that, “We were 
just incompatible, we argued and 
fussed at each other -- it was a 
constant hassle.” And then you hear 
the story that this couple has been 
married four years and has four 
children -- incompatible?? What is 
to happen to these children and 
how will they survive one, two, 
three or even four broken marriages 
fostered and encouraged by this so- 
called “no-fault” concept? -- T’aint 
right!! 

Another inroad into the 
“inviolate” right of our citizens to a 
trial by jury is the Florida law which 
was enacted a little over a year ago 
concerning medical malpractice 
mediation. This law -- believe it or 
not -- is to the effect that a citizen of 
the State of Florida (or his survivor) 
has no right to sue a doctor in this 
state for negligence which has 
resulted in mutilation or death. 
Instead, the good citizens of this 
state must submit their grievances 
to a so-called “mediation panel.” 
This panel (some of whom are 
doctors), supervised by a so-called 
“judicial referee’ hears the 
evidence and either denies the 
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claim or makes an award, as the 
case may be. Would you believe 
that the clerk of the court is charged 
with the responsibility of setting the 
final hearing? How he is going to do 
this without trodding on the toes of 
the unfortunate judge who is chosen 
to be the “referee” and how is he 
going to avoid invading the 
province of that judge to control his 
own calendar and docket is beyond 
me. If a hearing on the merits is not 
held within ten months, then (and 
only then) does the complaining 
party have the right to file a 
common law negligence action and 
exercise his “constitutional right” to 
present his case to a jury. It could be 
that the insurance companies are 
losing money on medical 
malpractice insurance -- it could be 
they are making money on the 
speedily escalated rates being 
charged for such coverage -- it 
could be that the poor doctors are 
not able to pay such high premiums 
-- or it could be that this was a law 
enacted “for the relief of poor and 
destitute physicians” -- I don’t know 


-- but I do know -- “T’aint right!!!" 

All of the freedoms, the 
privileges and rights of the citizens 
of this country, including the right 
to walk to your back door, look 
over your property and say, 
“Thanks be to God, that’s mine!” 
are dear to me and I amsure they're 
dear to you. 

We'll preserve these things we 
hold so dear only so long as we are 
willing to forget about the dollar 
signs, listen to the speakings of our 
inner hearts, reattune our thinking 
to the thinking of our forefathers.... 

The legal profession is in an 
enviable position to help (and I 
fervently pray they will) in 
preserving our rights, although you 
who are in the legal profession may 
not feel that you are in such an 
enviable position from time to time. 

Through your contacts with your 
clients and friends, and by virtue of 
your positions in your communities, 
you can and should be projecting 
the image of a true professional 
man, dedicated to a most honorable 
profession and to the preservation 
of those precious rights which were 
purchased with the blood and 
bodies of innumerable patriots on 
battlefields all over the world. 

Professionalism is a word 
perhaps not too seriously reflected 
upon these days -- because in the 
scramble to raise families, pay for 
the other automobile, finance a 


vacation trip, or purchase a place in 
the country, we sometimes let the 
dollar sign shine too brightly in our 
eyes and I rather suspect this might 
cause us to allow the professional. 
practice of law to devolve into a 
business. This should not be. The 
practice of law is a profession andI 
pray you shall never allow anybody 
or anything to dissuade you from 
this truth, because the lawyers of 
this country, in my _ sincere 
judgment, are by training and 
experience best qualified to say, 
with authority and conviction: 


...We hold these truths to be self-evident, 
that all men are created equal, that they are 
endowed by their Creator with certain 
unalienable rights, that among these are life, 
liberty, and the pursuit of happiness. That to 
secure these rights, governments are 
instituted among men, deriving their just 
powers from the consent of the governed... 


just as was said to King George of 
England by the distinguished 
signers of our Declaration of 
Independence a little over 200 years 


_ This column provides a forum — 
for the reasoned and thoughtful 
presentation of an_ individual's 

_ analysis of a matter which should | 

be of concern to the fegal — 

_ profession. Presentation of these | 

_views should not necessarily be 
construed as an endorsement by — 

_ the Journal or of the Bar. 


Lung Disease 


Space contributed by the publisher as a public service. 
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Society of Published Poets, Inc., was asked to prepare 
articles of incorporation for the poetry society. In 


The undersigned subscribers to these Articles of 
Incorporation 


are 

Each natural persons from near and afar, 

Persons competent to contract and who appreciate rhyme, 
Why have come together in association at this point in time, 
To form, for profit, this corporation, 

Under the laws of Florida with great expectation. 


Article I 
Corporate Name 
The corporate name, I think 
Should be written in bold colored ink 
In letters large enough for all to see, 
Proclaiming it the NATIONAL SOCIETY 
OF PUBLISHED POETS, INC. 


Article IT 

Duration 
Since the volume of poetry is so immense, 
This corporation shall have perpetual existence. 


Article III 
Purpose 
This corporation was brought to be 
For the purpose of promoting and publishing poetry, 
And, in addition, we must confess, 
For the purpose of transacting any or all lawful business. 


Article IV 

Capital Stock 
This corporation is authorized to issue 
Three hundred (300) shares of common stock, 
Printed on parchment, paper, or tissue, 
In letters that are gothic, script, Roman, or block. 
Prospective purchasers, we tell you, 
This common stock shall have a One Dollar ($1.00) value, 
And regardless of whether purchased alone, in lots, or in pairs 
This stock shall be designated “common shares.” 


Article V 

Initial Registered Office & Agent 
At a quiet place where the sky is blue, 
In the placid village of Riverview, 
At 125 Stoner Road 
Florida 33569 zip code, 
Sits the initial registered office. 
And in that office, quiet and patient, 
Works the initial Registered Agent. 
Lawrence I. Thuotte is his name, 


And promoting poetry is his game. 


Michael A. Linsky, Tampa, counsel for the National _ keeping with the purpose of the group, he prepared the 
articles in rhyme. The Secretary of State responded in 
rhyme. Here are the documents. 


Articles of 
National Society of Published Poets, Inc. 


Article VI 
Directors 
The initial Board of Directors of this corporation shall be 
Comprised of persons numbering three 

This Board may be increased or decreased from time to time 
With persons who are devoted to rhyme. 

But this Board shall never be 

Less than three persons who serve with glee. 


The initial Directors who have come so far 
To organize this corporation are: 


President: Lawrence I. Thuotte 
Executive Secretary Lawrence I. Thuotte 
Secretary Philip B. Shaw, Sr. 
Treasurer Philip B. Shaw, Jr. 
Article VII 
Incorporators 


This document was drafted with an abundance of finesse 
For incorporators with the following name and address: 


NAME ADDRESS 


Lawrence I. Thuotte 125 Stoner Rd., P.O. Box 1976 
Riverview, Florida 33569 


125 Stoner Rd., P.O. Box 1976 
Riverview, Florida 33569 

IN WITNESS WHEREOF, we have hereunto set 

Our hands and our seals and acknowledged we met 

And filed the foregoing Articles of Incorporation 

In the bi-centennial year of our great nation 

It was once only a thought, but now it will fly, 

In 1976, on the Fourth of July. 


Philip B. Shaw, Jr. 


(Signed) LAWRENCE I. THUOTTE 


(Signed) PHILIP B. SHAW, JR. 


STATE OF FLORIDA 
COUNTY OF HILLSBOROUGH: 


Before me, the undersigned authority, personally 
appeared Lawrence I. Thuotte, who, upon being first duly 
sworn and known to me to be the person described in and 
who executed the foregoing Articles of Incorporation and 
acknowledged before me that he executed the same for the 
purposes therein expressed. 


Sworn to and subscribed to before me this 4th day of July, 
1976. 


MICHAEL A. LINSKY 
NOTARY PUBLIC, STATE OF 
FLORIDA 
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Response from Secretary of State: 


We send this to you on this date 
With regards from the Secretary of State 


Enclosed find this document 
Received with joy by this department 
We acknowledge receipt of your fee 
It certainly was cute. Tee! Hee! 


Your charter was received with much glee 
It helped to break the monotony 

We wish you luck 

We wish you joy 

May your endeavors be great 

With all you employ. 


The articles of incorporation are hereby received 
With their poetic finesse we are surely not grieved 
Their semantic appeal 

We have breathed with great zeal; 

And find their validity 

Most trim with legality. 

We rejoice at their clarity 

Achieved with such brevity 

And welcome with joy 

The spirit of levity. 


We looked and we laughed 

and soon the whole staff 

had gathered round to read 

your articles of incorporation creed. 
It was great 

It was fine 

It make the sun shine. 


Your charter was fun 

It was really well done 
It was so fun to read 
With my alert speed 

So good luck to you all 
Let's see another this fall. 


In ye old Division of Corporations 
‘Ere beset with great vexations 

Now reigns supreme the highest mirth 
Caused by wit of such worth. 


On behalf of the Secretary of State 

We certainly do appreciate 

The charter that you sent to us 

It threw our office in a fuss. 

We enjoyed your humor, we enjoyed your rhyme 
You can send us a charter anytime. 


We are proud to issue you this charter 
So go forth now to sell, exchange and barter. 


We sign our names with deep affection 
THE POETS OF THE CHARTER SECTION. 
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Purple mountains, 
amber waves of grain 


Sounds like a pretty attractive 
piece of property. 

Just the kind of place you'd like 
to set down roots. Raise a family. 
Start a country. 

Only trouble was, England ruled 
this country. And so those early 
Americans engaged in a struggle 
for freedom. 

A struggle that took seven long 
years, and over $27 million that 
was raised from the brand-new 
citizens of a brand-new country. 

People really took stock in 
America back then. And just as __ 
importantly, they still do. By buying 
U.S. Savings Bonds through the 
Payroll Savings Plan at work. 

After all, Savings Bonds are still 
the safe, dependable way to save, 
set down roots, raise a family. 

In fact, you could look at Bonds 
as a really smart investment in land. 


Your land. 


Now E Bonds pay 6% interest when held to 
maturity of 5 years (44% the first ycar). 
Interest is not subject to state or local income 
taxes, and federal tax may be deferred 

until redemption. 


A public service of this publication 
The Advertising Council. 
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CALENDAR 


1976 


November 19—Florida Bar Trial Lawyers Seminar, Human Dynamics I, 
Holiday Inn Downtown, Tampa. 

November 20—Florida Bar Trial Lawyers Seminar, Human Dynamics I, 
DuPont Plaza, Miami. 

December 10—Tax Section of The Florida Bar, Tax Reform Act of 1976, 
DuPont Plaza Hotel, Miami; Robert Meyer Hotel, Jacksonville. 

December 14-16—Young Lawyers Section “Bridge the Gap” Seminar, Everglades 
Hotel, Miami; Riverside Hilton, Tampa; Bar Center, Tallahassee. 


December 17—Tax Section of The Florida Bar, Tax Reform Act of 1976, 
Holiday Inn, Tampa. 


1977 


January 10-14—11th Annual Institute on Estate Planning, University of Miami Law 
Center, Americana Hotel, Bal Harbour. 

January 13-15—Board of Governors Meeting, Ponce de Leon Lodge, St. Augustine. 

February 2-5—9th Medical Institute for Attorneys, Americana Hotel, Bal Harbour, 
UM Law Center. 

February 9-1I5—ABA Midyear Meeting, Seattle. 


February 16-20—Federation of Insurance Counsel Midwinter Meeting, 
Camelback Inn, Scottsdale, Arizona. 


February 17-18—American Title Insurance Company’s Annual Seminar for 
Policy-Writing Attorneys, Sheraton-Four Ambassadors Hotel, Miami. 


February 22, 23—Parts I, II, & III, Florida Bar Examination, Lakeland Civic 
Center 


February 24-27—Young Lawyers Section Convention, Orlando Hyatt House. 
March 17-19—Board of Governors Meeting, Langford Hotel, Winter Park. 


March 24-26—13th Annual Assembly, Lawyers’ Title Guaranty Fund, Orlando 
Hyatt House, Orlando. 


May 31—Parts I & III, Florida Bar Examination, Hilton Hotel, St. Petersburg. 

June 15-18—Florida Bar Convention, Innisbrook Hotel and Golf Club, 
Tarpon Springs. 

July 13-17—F ederation of Insurance Counsel Annual Convention, The Broadmoor, 
Colorado Springs, Colorado. 

July 26, 27—Parts I, II & III, Florida Bar Examination, Miami Beach 
Convention Center. 

October 25—Parts I & III, Florida Bar Examination, Jacksonville Civic Auditorium 
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the telephone that 
remembers numbers. 


And dials them at a touch of a button. 


The Touch-a-matic telephone is really 

a special kind of telephone. It will save 
time and tempers in any office or home. 
Call your Southern Bell Business Office 
for more information on the phone 
that remembers. 


These buttons 

allow you to add or Directory- at-a-glance. 

remove numbers Names of 31 peopie 
you call most often 
Local or long distance 
numbers 


eliminates possible 
dialing errors. 


Press this button to phone can also be 
re-dial the last number used as a regular 
manually dialed telephone 


q 
A) 
Cy 
Last number dialed The Touch-a-matic 
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T9TE26 Postmaster: Send Form 3579 to 


The Florida Bar, Tallahassee, Florida 32304 


economics: 
doing the better job? 


> 


Your time is too valuable to be used inefficiently. 
And where your time is concerned, the intricacies 
of legal research can be deceiving. No sooner do 
you start on that seemingly easy problem than 
you find yourself buried for hours; and even 
then you often have no definitive appraisal of 
your legal position. Those precious hours spent 
tied down in legal research may be diverting 
your attention from other equally vital aspects 
of your busy practice. 


RESEARCH FOR LAWYERS is a solid alter- 
native. 


Because we can provide you with professional 
quality research in any major law area, and at a 
surprisingly moderate fee. 


Because we maintain a large staff of expertly 
trained and carefully screened researchers who 
are specialists in legal research methods, and 
who know the area of law they’re researching. 


~ 


And because of JURISINDEX® our unique in- 
dexing system, which enables us to draw upon 
the thousands of cases we have previously re- 
searched to speed a resolution to your problem. 


Where law office economics is concerned, doesn’t 
it make better sense to assign your problem to a 
researcher who knows the law area, and can use 
this knowledge to cut research time and effort, 
while not sacrificing thoroughness? 


Let RESEARCH 
FOR LAWYERS 
give you that extra 
edge. Call us today 
(toll-free) and from 
now on spend your 
time judging how 
to apply the law 
rather than 
searching for it. 


Florida Division of 
American Legal Research Corp. 


Box 13777/Gainesville, Fla. 32604 
(904) 377-8300 
Toll-free (800) 342-6862 
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